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(i) 
STATEMENT OF QUESTIONS PRESENTED 
The parties have agreed that the following questions are presented: 


I 


Whether, having found Appellant financially qualified and having 
designated its application for modification of a construction permit for 


hearing on other issues, the Commission violated Section 309(b) of the 


Communications Act by adding a financial qualification issue on petition 
of a party intervenor without following the "notice" and “opportunity for 
reply" procedure of Section 309(b) of the Communications Act? If so, 
whether this constituted prejudicial error? 


II 


Whether the Commission erred in concluding that Appellant had 
failed to prove that sufficient funds were available to construct, own and 
operate its proposed television station ? 


I 


Whether, in reaching the above determination, the Commission 
properly considered, inter alia, the structural suitability of Appellant's 
proposed tower; if so, whether the Commission erred in finding that Ap- 
pellant had failed to prove the structural suitability of its proposed tower? 


IV 


Whether the Commission, having found adversely to Appellant on 
the financial qualification issue, was required to make findings and con- 
clusions on the other issues before denying the application? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 


STATUTES AND REGULATIONS INVOLVED 
A. Communications Act of 1934 
B. Administrative Procedure Act of 1946 


STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT : 
Preliminary Statement 


I. Appellee's Failure to Follow The Prescribed 
Statutory Procedure For Designating Issues 
Was Contrary To Law And eESeae To 
Appellant “ 


Appellant Proved Itself Pee ena 
To Construct, Own And Operate The Proposed 
Station; There Is No Substantial Evidence To 
The Contrary 


A. The Record Establishes aces Financial 
Arrangements Between Appellant And 
Standard Electronics Corporation 


1. The Record Discloses a Firm Financ- 
ing Commitment 


Applicants Are Not Required to 
Establish Financial See cetions 7 
Binding Contracts 


The Record Establishes The ee And 
Willingness Of Appellant And Its Principals 
To Construct And Erect The Proposed Sta- 
tion Without saciaiaie By Standard 
Electronics 


The Structural Suitability Of onanants s Tower 
Should Not Have Been Considered By Appellee 
In Determining The Financial Sse 
Issue 


The Commission Erred In ee That ae 
lant Failed To Establish The Structural Suit- 
ability Of Its Tower P , 7 


A. Appellant's Tower compliss With ee 
ble Standards 


B. Appellant Proposes acess Wind ee 


(iv) 


INDEX 
(Cont'd. ) 


The “ASA Map” Computation Is No 
Basis for Disapproving eee 
Wind Loadings 


"ASA" and “Sherlock” Computations 
Should Be Based on Maximum Five 
Minute Wind of Record And, So.Based, 
Support Appellant's Wind Loading 


V. The Commission Erred In Failing To Make 
Findings And Conclusions On All Issues 


CONCLUSION 
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JURISDICTIONAL STATEMENT 


Jurisdiction of this appeal is vested in this Court by virtue of the 
provisions of Section 402 (b) of the Communications Act of 1934, as 


amended (Communications Act Amendments, 1952, approved July 16, 
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1952, Section 14, c. 897, 66 Stat. 718, U.S.C., Title 47, 8 402(b)); 
Appellant filed a timely notice of appeal in this Court on July 13, 1959. 


STATEMENT OF THE CASE 


Appellant Deep South Broadcasting Company holds a construction 
permit authorizing a new commercial television station at Selma, Ala- 
bama. An application was filed by the appellant on October 22, 1954, to 
modify this permit so as to specify maximum power, an increased an- 
tenna height of 1,993 feet above ground and a different antenna location. 
This application was filed pursuant to appellee's Sixth Report on Tele- 
vision Allocations in which appellee itself suggested the use of 2, 000- 
foot television towers. (See 1 Pike and Fischer R.R. (Part 3), pp. 91: 
650, 91:651. ) 


By Order of April 27, 1955, after complying with the procedural 
requirements of Section 309 (b) of the Communications Act of 1934, as 
amended (Communications Act Amendments, 1952, approved July 16, 
1952, Section 7, c. 897, 66 Stat. 715, U.S.C., Title 47, 8309) appellee 
found appellant to be legally and financially qualified to construct the 
proposed station and to be technically and otherwise so qualified except 
as to the matters specified in the four issues, which were then desig- 
nated for hearing. The principal issue designated for hearing was 
whether appellant's antenna tower might constitute a menace to air navi- 
gation. Other, minor issues were whether the proposed operation was 
designed to serve the particular needs of Selma, Alabama, and its sur- 
rounding areas and whether appellant should be permitted to locate its 
main studio outside of Selma, Alabama. There was also a general issue 
to determine on the basis of the evidence adduced on the other issues 
whether a grant would serve the public interest. 


Prior to this designation appellee had, pursuant to Section 309 (b) 
of the Communications Act, given appellant notice of the objections to 
its application and the reasons why it could not be granted without hearing. 
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(Rec. 112, 113.) Appellant was also given the opportunity to reply pro- 
vided for in Section 309(b) and did reply. (Rec. 114-119.) The notice 
specifically questioned, inter alia, appellant's financial qualifications, 
with particular reference to the cost of the proposed tower. (Rec. 112, 
113.) In its reply, appellant addressed itself specifically to this aspect 
of the notice. (Rec. 114-119.) After considering appellant's reply, ap- 
pellee expressly found, in its Order of April 27, 1955, designating ap- 
pellant's application for hearing, that appellant was "financially qualified 
to construct the television station proposed." (Rec. 125, 126.) 


Thereafter, on June 6, 1955, Capitol Broadcasting Company, an 
intervenor below as well as here, filed a petition to enlarge the issues 
to question appellant's financial qualifications and to determine the 
economic effect of appellant's proposed operation on Capitol's station in 
Montgomery, Alabama. (Rec. 311-315.) After receiving Capitol's 
petition to enlarge the issues the Commission did not follow the "notice" 
and “opportunity to reply" procedure of Section 309 (b). The Commission 
itself gave no indication that it was receding from its previous finding that 
appellant was financially qualified, nor did the Commission itself give any 
notice or indication that it was questioning appellant's financial qualifica- 
tions. Appellant did, of course, oppose Capitol's petition;) but appellant 
did not have any opportunity to reply to a notice from the Commission 
since it did not receive any notice from the Commission. Also, since 
this all occurred after the application was designated for hearing, appel- 
lant could not in any event have amended its application. (Federal Com - 
munications Commission Rules and Regulations, 61.311(b); formerly 
§ 1.365 (a).) | 


On July 1, 1955, appellee granted Capitol’s petition to enlarge the 
| 


issues, still without observance of the "notice"’ and “opportunity to reply" 
procedure of Section 309(b). Two additional issues were simply desig - 
nated for hearing, and one of them was the issue on which appellee ulti- 
mately purported to decide the case. Appellant filed a timely petition 

for reconsideration on the grounds that the additional issues were 


4 


unlawfully designated because of non-compliance with Section 309 (b). 
The petition for reconsideration was dismissed as interlocutory. Hear- 


ings were held, and testimony and exhibits were introduced bearing on 
all six issues.’ By far the major part of the testimony and exhibits was 
devoted to the tall-tower issue, but this issue was ignored in the Com- 


mission's Decision. 


In its Decision of September 3, 1958, denying the application (Rec. 
3047-3080), appellee reiterated its rejection of appellant's objection to 
the designation of the financial issue and the economic injury issue with- 
out following Section 309(b) procedure. In fact, appellee initiated its 
Findings of Fact (Rec. 3051) by stating that "the application of Deep South 
must be denied on the ground that applicant has failed to sustain its bur- 
den of proof under Issue No. 4 -- the financial issue. In view thereof, 
detailed findings and conclusions with respect to the other issues herein 
would serve no decisional purpose."' Appellee thus based its Decision 


wholly on the financial issue. 


In finding adversely to appellant on the financial issue, appellee 
made two basic findings of fact, which are now the principal substantive 
subject of the appeal. The first is that appellant failed to prove that 
sufficient funds are available to build the tower it proposed. The second 
is that appellant failed to prove the structural suitability of the tower. 
These facts and the record showing relating to these matters are, ina 
sense, the heart of this appeal and will be set forth in more detail where 
appropriate in the argument. 


On October 3, 1958, appellant filed a Petition for Reconsideration 
and Rehearing. This Petition was opposed by the two intervenors in this 
appeal, Capitol Broadcasting Company and WKY Television System, Inc. 
Appellee’s Memorandum Opinion and Order of June 10, 1959,(Rec. 3203- 
3209) denied the Petition for Reconsideration and asserted that the Sec- 
tion 309 (b) procedure is not applicable to the designation of issues per- 
taining to matters arising subsequent to the original designation. and 
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that it is not necessary to make findings and conclusions on any issue 
other than one considered by the Commission to be dispositive. 


In affirming its previous holding that appellant had not shown itself 
to be financially qualified, appellee based its decision again on two factual 
findings: (1) That appellant's principals had not committed themselves on 
the record as being willing to furnish the funds which might be required to 
build the proposed tower; and (2) that appellant had failed to establish the 


structural suitability of the tower. 


This is an appeal from the appellee's Decision of September 8, 1959, 


and from the appellee's Memorandum Opinion and Order of J une 10, 1959. 


STATUTES AND REGULATIONS INVOLVED 


A. Communications Act of 1934, as amended: 
Section 309 


(a) If upon examination of any application pro- 
vided for in Sec. 308 the Commission shall find the 
public interest, convenience and necessity would be 
served by the granting thereof, it shall grant such 
application. | 

(b) If upon examination of any such application 
the Commission is unable to make the findings spéeci- 
fied in subsection (a) of this section, it shall forth- 
with notify the applicant and other known parties in 
interest of the grounds and reasons for its inability 
to make such findings. Such notice, which shall _ 
precede formal designation, shall advise the appli- 
cant and all other known parties in interest of all 
objections made to the application as well as the — 
source and nature of such objections. Following | 
such notice the applicant shall be given an opportunity 
to reply. If the Commission, after considering such 
reply, shall be unable to make the findings specified 
in subsection (a) of this section, it shall formally! 
designate the application for hearing on the grounds 
or reasons then obtaining . . . ." (Communications 
Act Amendments, 1952, approved July 16, 1952, 
Section 7, c. 879, 66 Stat. 715, U.S.C., Title 47, 
8 309.) 
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B. Administrative Procedure Act of 1946 
Section 1007 (b) 


"(b) Prior to each recommended, initial or 
tentative decision, or decision upon agency review 
of the decision of subordinate officers the parties 
shall be afforded a reasonable opportunity to sub- 
mit for the consideration of the officers participat- 
ing in such decision (1) proposed findings and con- 
clusions, or (2) exceptions to the decisions or 
recommended decisions of subordinate officers or 
to tentative agency decisions, and (3) supporting 
reasons for such exceptions or proposed findings 
or conclusions. The record shall show the ruling 
upon each such finding, conclusion or exception 
presented. All decisions (including initial, recom- 
mended, or tentative decisions) shall become a 
part of the record and include a statement of (1) 
findings and conclusions, as well as reasons or 
basisitherefor, upon all the material issues of 
fact, law or discretion presented on the record; 
and (2) the appropriate rule, order, sanction, relief 
or denial thereof." (June 11, 1956, c. 324, 60 Stat. 
242; U.S.C., Title 5, $1007 (b).) 


STATEMENT OF POINTS 


The financial issue and the economic injury issue were designated 
for hearing without observance of procedure required by law, to wit, 


the procedure specified by Section 309 (b) of the Communications 
Act of 1934, as amended (Communications Act Amendments, 1952, 
approved July 16, 1952, c. 879, 66 Stat. 715, U.S.C., Title 47, 
$309). The denial of appellant's application, which was based en- 


tirely on findings and conclusions on an issue which was not 


properly a part of the proceeding, was, therefore, reversible error. 


Appellee's findings and conclusions that appellant had failed to prove 
that sufficient funds were available to build the tower proposed in 
its application and that appellant had failed to prove the structural 
suitability of the tower were arbitrary and unsupported by substan- 
tial evidence. 
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Appellee'’s denial of the application on the ground that appellant 


should have established, but failed to establish, a commitment or 
promise by Standard Electronics Corporation, a recognized equip- 
ment supplier, to finance the purchase and erection of the tower 

and the finding and conclusion that appellant's ability to secure the 
tower depended upon the efficacy of an oral arrangement with 
Standard Electronics Corporation were unsupported by substantial 
evidence. Standard Electronics' written equipment proposal and 

the affidavit of its agent explaining and confirming the commitment 
were clearly sufficient under the law to sustain appellant's burden 

of proof and to establish a firm commitment by Standard Electronics. 


Appellee's findings and conclusions that it was irrelevant that appel- 
lant and its principals are financially able to build the tower even 
without financing from Standard Electronics Corporation and that it 
will cost appellant more than $190,000 to build a structurally suit- 
able tower were arbitrary and unsupported by substantial evidence. 


Appellee's consideration and determination of the question of whether 
or not the tower would be structurally suitable was in excess of stat- 
utory jurisdiction, authority and limitation, and the subsequent 
denial of the application on the ground that appellant had failed to 
produce expert testimony to the effect that the tower would be struc- 
turally suitable, without prior notice or indication that such testi- 
mony was expected or required, and on the further ground that the 
industry standards and specification to which the tower conformed 
were not applicable to towers of such height, without prior notice 

or indication to that effect, was arbitrary, in excess of statutory 
jurisdiction and authority and unsupported by substantial evidence. 


Appellee's failure to find and conclude that the wind loadings pro- 
posed by appellant are adequate when tested by computations based 
on the maximum five-minute wind of record, an accepted and 
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proper means for determining the adequacy of wind loadings, and 
that the tower is therefore structurally suitable was arbitrary 


and unsupported by substantial evidence. 


Appellee’s failure and refusal to consider, and make findings and 


conclusions on, all of the issues properly designated for hearing 
was arbitrary, capricious, an abuse of discretion and without 


observance of procedure required by law. 


SUMMARY OF ARGUMENT 


1. 

The major issue in this case is whether appellant's proposed 1993- 
foot television tower, which appellant applied for pursuant to appellee's 
own suggestion that broadcasters use 2, 000-foot towers, will constitute 
a menace to air navigation. But that issue is not before the Court be- 
cause appellee improperly refused to decide that issue and rested its 
decision instead solely on the comparatively minor issue of appellant's 
financial qualifications. The issue of 2, 000-foot towers is a hotly contro- 
versial one involving a conflict between the aviation and broadcast indus- 
tries. Appellee evaded a decision on that issue by denying the application 
on 2 comparatively minor issue relating to appellant's financial quali- 
fications and refusing to make findings of fact and conclusions on the 
other issues designated for hearing. This was error, since appellee is 
required by the Administrative Procedure Act, the Communications Act 
and due process of law to decide all issues designated for hearing. Other- 


wise, successive appeals will occur in the same case. 


2. 

The issue on which appellee purported to decide the case was not, 
in any event, properly designated for hearing; and the application could 
not, therefore, be denied on the basis of that issue. Section 309 (b) of 
the Communications Act prescribes the procedure which appellee must 
follow in designating issues for hearing. Appellee must give an applicant 
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notice of any reason why its application cannot be granted without hear- 
ing and an opportunity to correct any such defects. The designation for 
hearing may not be made until after the “notice” and “opportunity to 
reply" procedure of Section 309 (b) has been complied with. : In this case 
the Commission did not follow the prescribed procedure before desig- 
nating the financial issue for hearing. That issue, therefore, was not 


properly a part of the proceeding. 


3. 

Even if the financial issue were properly a part of the proceeding, 
the Commission's resolution of that issue was arbitrary and unsupported 
by substantial evidence. As the Commission treated the financial issue, 
that issue is principally concerned with the financing and structural 
suitability of appellant's proposed tower. The tower will cost $190, 000. 
Standard Electronics, a recognized equipment supplier, agreed and 
committed itself to supply and finance the antenna tower and all other 
equipment for the proposed TV station. Should Standard Electronics 
violate its agreement, the principal stockholders of appellant, Mr. Benns 
(with an indisputable net worth in excess of $150, 000) and Mr. Brennan 
(with an indisputable net worth in excess of $300, 000), can and will use 
$190, 000 of their personal funds to erect the tower. This amount is in 
addition to $90, 000 which the corporate appellant would have available 
for this purpose should Standard Electronics fail to finance the tower. 


4. 

The Commission erred in finding that Mr. Benns had not commit- 
ted any of his personal funds to the tower project. However, the tower 
could and would be built without the financial assistance either of Mr. 
Benns or Standard Electronics. The Commission recognizes that Mr. 
Brennan can and will contribute $100, 000 to the project, and it is in- 
disputable that appellant corporation will have $90, 000 available for this 
purpose. The total of these amounts -- $190, 000 -- is all that is needed. 
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5. 

Determination of the structural suitability of appellant's proposed 
tower is outside the jurisdiction and the scope of expertise of the Com- 
mission. Appellant received no adequate notice that it would be required 
to prove the structural suitability of its tower and certainly no notice that 
its financial qualifications would ultimately be determined partially on 
the basis of such esoteric matters as wind loadings and gust factors. 


6. 

However, assuming that the Commission was within its jurisdiction 
in considering the structural suitability of appellant's tower, its findings 
and conclusions in this area are clearly unsupported by the record. The 
error in the decisions involve a miscalculation of the wind loading for 
which the WSLA tower has been designed. Wind loading calculations may 
be based either upon the maximum average five-minute wind of record in 
the locality involved or upon thefastest mile of wind ever recorded in the 
locality involved. The argument that the maximum wind loading of the 
proposed tower would be insufficient is based upon use of the fastest 
mile of wind. But if the maximum five-minute wind of record is used, 
the wind loading of the proposed tower is adequate. The use of the maxi- 
mum five-minute wind of record is sanctioned and recommended by recog- 
nized authorities in the field. The decisions recognize that the maximum 
five-minute wind of record may be used providing a gust factor of 1.5 
(rather than 1.4) is also used in the calculations. The wind loading of 


the WSLA tower meets this test. The field of tower engineering is one 


in which the authorities differ among themselves as to the details of 
design and computation. The specifications for the WSLA tower have 
been shown to be well within the limits fixed by the varying judgments 
and practices of theoretical and practical experts. A fair and careful 
reading of the record establishes that there is substantial evidence of 
the structural suitability of the WSLA tower and that there is no substan- 
tial evidence to the contrary. 
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ARGUMENT 


PRELIMINARY STATEMENT 


This appeal has been divided by stipulation of the parties into four 
concrete areas of alleged error, represented by Issue I-IV (Statement 
of Questions Presented, p. i). Actually, the four issues are closely 
intertwined and represent four different types of error, all involving the 
improperly designated financial issue. In this brief points I-V of the 
Argument are directed to particular issues. But this brief as a whole 
will also demonstrate that the appellee's errors, both procedural and 
substantive, are such that the aggregate effect has been egregiously 
prejudicial to the appellant. | 


I 


APPELLEE'S FAILURE TO FOLLOW THE See 

STATUTORY PROCEDURE FOR DESIGNATING ISSUES 

WAS CONTRARY TO LAW AND PREJUDICIAL TO 

APPELLANT | 

As set forth in the Statement of Case, page 4 Supra, the Commis- 
sion's Decision of September 3, 1958, rested entirely on the financial 
issue, which appellee treated as dispositive. Even though this was one 
of the two issues which appellant had consistently maintained was il- 
legally designated (Rec. 321-22; Rec. 351-54; Rec. 378-84; Rec. 406- 
07; Rec. 2538; T. 2883, 2891), the Decision simply denied appellant's 
exception to the financial issue, failed to make any findings or conclu- 
sions on its propriety and proceeded to dispose of the entire case on this 


one issue. 


Pertinent parts of Section 309 of the Communications Act read as 


follows: 


"(a) If upon examination of any application pro- 
vided for in Sec. 308 the Commission shall find the 
public interest, convenience and necessity would'be 
served by the granting thereof, it shall grant such 
application. 
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(b) If upon examination of any such applica- 
tion the Commission is unable to make the findings 
specified in subsection (a) of this section, it shall 
forthwith notify the applicant and other known parties 
in interest of the grounds and reasons for its in- 
ability to make such findings. Such notice, which 
shall precede formal designation, shall advise the 
applicant and all other known parties in interest of 
all objections made to the application as well as the 
source and nature of such objections. Following 
such notice the applicant shall be given an opportun- 
ity to reply. If the Commission, after considering 
such reply, shall be unable to make the findings 
specified in subsection (a) of this section, it shall 
formally designate the application for hearing on the 
grounds or reasons then obtaining . - oe 


In its Memorandum Opinion and Order of June 10, 1959, denying ap- 
pellant's Petition for Reconsideration and Rehearing, appellee held that 
the above-quoted provisions of the statute do not apply after an application 
has once been designated for hearing. Appellee's position is that the Sec- 
tion 309(b) procedure is "inapplicable to matters first arising subsequent 
to such designation." (Rec. 3208-09.) The Commission asserts, in 
other words, that it must follow Section 309 (b) to the letter in first desig- 
nating issues for hearing (which it did in this case) but may ignore it alto- 
gether in designating additional issues (which it also did in this case). 


If the Commission's interpretation of the law is correct, if this is 
all that Section 309(b) means, then Section 309(b) is a grossly inequitable, 
illogical and self-defeating statute. The obvious intent of the notice and 


opportunity to reply procedure of Section 309 (b) is to protect the applicant 


by letting him know what deficiencies the Commission finds in his applica- 
tion and by giving him an opportunity to correct those deficiencies. Under 
the Commission's interpretation of the statute applicants would have this 
protection only as to matters noted on the Commission's first examination 
of his application. As the Commission sees it, the statute gives the appli- 
cant no protection at all as to matters which arise later in the proceeding, 
when the applicant's time for preparation to meet the issues is much 
shorter, his need for adequate notice much greater, and the disastrous 
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element of surprise eminently more damaging. If the demands of justice 


do indeed make fair notice and an opportunity to correct deficiencies 
requisite, then surely the need for such notice and opportunity is much 
greater at the later stage than at the earlier stage. And the greater the 
need for such notice and opportunity the more compelling become the 
demands of justice and the more applicable become the procedural 


requirements of Section 309 (b). 
Further, the factual premise of appellee's conclusion, i.e., that 
the financial issue came to appellee's notice subsequent to the designation 
of the appellant's application for hearing, is simply not applicable to the 
instant case. The question of whether or not appellant was financially 
qualified did not first arise after the application was designated for hear- 
ing. It arose long before that. It was, in fact, brought up by the Com- 
mission itself in a Section 309(b) notice to appellant. (Rec, 112, 113.) 
And after it was brought up, and after appellant had replied, the Commis- 
sion in its Order of April 27, 1955 (Rec. 125-26), the original designation 
order, found appellant to be "financially qualified to construct the tele- 
vision station proposed." After that finding appellant had no reason to 
expect further conflict concerning financial qualification. The subsequent 
designation of a financial issue on the motion of an intervenor was not a 
new matter at all. Having assured appellant of its financial qualification, 
appellee then reconsidered the issue and designated the issue for hearing 
wholly and admittedly without regard for the procedure clearly set forth 


by Section 309 (b). 


Thus, appellee's interpretation of Section 309 (b) is not only il- 
logical, but its application to this case rests on a false factual premise. 
These considerations alone demand reversal as prejudicial error. Any 
other holding completely strips the statute of the protective powers 
drafted into it by Congress for the sole purpose of affording an applicant 
the right to notice of deficiencies and an opportunity to reply to the 
notice and correct the noted deficiencies. | 
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However, aside from these patent, first-blush verities, inasmuch 
as the plain meaning of Section 309 (b) is that no issue shall be designated 
for hearing until a proper predicate for a hearing on that issue has been 
laid by the appellee's giving notice and an opportunity to reply, and inas- 
much as that procedure was not followed with respect to the financial and 
economic injury issues ( the former being ultimately treated as disposi- 


tive by the Commission), it is clear that these issues were unlawfully 


designated by the appellee. 


The question of whether or not the error was prejudicial resolves 
itself. The issue on which the application was denied was one of the 
issues which had been unlawfully designated. Denial of an application is 
as prejudicial an action as the Commission can take. Section 309 (b) pro- 
vides that an applicant has a right to notice and an opportunity to reply to 
the Commission's objections or reservations concerning his application. 
The Congress of the United States was of the opinion that these rights 
were so important to applicants that they should be set forth and con- 
cretely defined by statute. Congress thought that it was important for 
an applicant to approach a hearing fully informed as to what phases of 
his application the Commission questioned and why. Any interpretation 
of Section 309(b) which deprives the applicant of this notice and informa- 
tion seriously prejudices the applicant's entire presentation of evidence 
on the issues which were designated without compliance with Section 309 
(b). In the instant case, the issue about which the appellant had no such 
notice or opportunity to reply was ultimately determined adversely to him 
and treated as dispositive. 


Also, by providing the applicant with an opportunity to reply, Sec- 
tion 309(b) guarantees him the right to correct the deficiencies which the 
Commission has noted. Thus, the Section 309(b) notice in this proceed- 
ing stated as follows: 

. . . "The purpose of this is to give the applicant 
an opportunity to inform the Commission of any 


reason why it believes the application should not be 
designated for hearing. Any reply you wish to make 
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should be filed in triplicate with the Commission : 

within thirty (30) days from the date of this 

notice. " 
Appellant was given no such right and opportunity with respect to the 
financial issue which was ultimately designated for hearing. This was 
clearly prejudicial. It has been argued by intervenors and appellee at 
various stages of the proceedings below that because appellant had and 
availed itself of an opportunity to reply to an intervenor's Petition to En- 
large Issues, the notice and reply provisions of Section 309 (b) are satis- 
fied. The full meaning of "non sequitur" could not be better illustrated. 
This argument completely misconstrues the design and safeguards of 
Section 309(b). The burden of proof obligations of appellant are to satis- 
fy the Commission, not some intervenor or his attorney. Section 309 (b) 
specifically provides that the applicant have notice of the reasons why the 
Commission cannot grant the application without hearing. The applicant 
is to have an opportunity to reply to the Commission. Notice of an inter- 
venor's arguments and an opportunity to reply thereto is not synonymous 
with and does not satisfy the statutory provision that an applicant be ad- 
vised of the Commission's objections to his application and that he sub- 
sequently be given an opportunity to satisfy the Commission's objections 
prior to any formal designation of that issue for hearing. The obvious 
purpose of Section 309(b) is to allow the applicant and the Commission to 
reach full mutual understanding as to the areas of dispute between them 
and to insure that the applicant has complete notice as to just what 
burdens he must sustain at the hearing. Receipt of an intervenor's Peti- 
tion to Enlarge Issues and an opportunity to subsequent reply thereto by 
appellant fall woefully and prejudicially short of realizing that purpose. 


Facing up to the plain truth, the appellee admits that it has not 
complied with Section 309(b) either literally or in spirit. Appellee's 
failure to do so in this case has seriously harmed the appellant in several 
distinct ways. First, the financial issue, which was illegally designated 
without complying with Section 309(b), was ultimately treated as disposi- 
tive and cost appellant its case. Second, appellant was deprived of its 
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legal right to be advised of any and every objection to the application 
which appellee had plus the nature and source of those objections and 
deprived also of its legal right to satisfy those objections through supple- 
mental information and exhibits or by amendment prior to designation for 
formal hearing: - Third, the Congress of the United Statés 
determined that the rights drafted into Section 309(b) were important and 
necessary to insure applicants of due process. This intent of Congress, 
plainly written into a federal statute, raises a presumption of prejudice 
where the statute is deliberately not complied with. If Congress had 
meant for justice and fair play to be defined and dispensed by the Com- 
mission only occasionally or at its own discretion, Congress would have 
said so. A statute has been violated; a party has been harmed thereby. 
The ends of justice demand that this wrong be righted. 


I 


APPELLANT PROVED ITSELF FINANCIALLY QUALIFIED 

TO CONSTRUCT, OWN AND OPERATE THE PROPOSED 

STATION; THERE IS NO SUBSTANTIAL EVIDENCE TO THE 

CONTRARY 

The record establishes that (1) the financial arrangement proposed 
by appellant whereby Standard Electronics Corporation will finance the 


construction and erection of appellant's tower is supported by a firm 


commitment by Standard Electronics, and (2) appellant and its principals 


are ready, willing and able to construct and erect the proposed station 
completely aside from any financing by Standard Electronics. 


A. THE RECORD ESTABLISHES ADEQUATE FINANCIAL 
ARRANGEMENTS BETWEEN APPELLANT AND 
STANDARD ELECTRONICS CORPORATION 


The proposed financial arrangement by which appellant's station 
and tower are to be constructed and erected was proved on the record to 
such an extent that appellee's findings to the contrary were, as a matter 
of law, arbitrary, an abuse of discretion, and unsupported by and con- 
trary to the record. 
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1, THE RECORD DISCLOSES A FIRM FINANCING COMMITMENT 


Appellant proposed to purchase and finance all of the principal 
items of equipment for its station from Standard Electronics Corpora- 
tion. Appellant's uncontradicted evidence establishes Standard's equip- 
ment proposal; this is supported by the statement of Standard's agent 
confirming that the equipment is available on the terms offered. Included 
within this equipment purchase commitment was the 1, 919-foot support- 
ing tower for appellant's antenna. The total amount of the purchase is 
$544, 657.25, of which $200, 000 represents the price of the tower. The 
terms of the commitment are 25% down, with the balance to be paid in 
36 equal monthly payments, the first payment to be made 12 months 
after shipment. (Rec. 705-06, 719-20; D.S. Ex. 22, p. 12, D.S. Ex. 26, 
Attachment A. ) | 


The record establishes that the tower which Standard Electronics 
lists on its proposal at $200, 000 is to be obtained by Standard from 
Vulcan Tower Company, which is a partnership in which appellant's 
principal shareholders, William Brennan and William E. Benns, dr., 
each have a 50% interest. The equipment proposal specifies a Vulcan 
Tower. (T. 2931, 3215.) The affidavit of James T. Campbell, the agent 
for Standard Electronics, also refers to a Vulcan Tower. (Rec. 716-20; 
D.S. Ex. 26.) | 


Although the entire record is quite clear on the details of the 
financing, appellee's Decision of September 3, 1958 (Rec. 3047-80) 
makes several distinct errors, both in its findings and in its conclusions, 
as to the terms and the firmness of the agreement. The Decision states 
(Rec. 3060) that the Campbell affidavit "contains no reference whatso- 
ever to a proposed 'loan' of $190, 000 to the Vulcan Tower Company. WY 
Technically it is accurate to say that the word "loan" does not appear. 
But the conclusion drawn from this fact is completely wrong. Similarly, 
a later conclusion (Rec. 3073) that the affidavit is "silent" on the subject 
of a promise by Standard Electronics to advance money to Vulcan is 
equally inaccurate. The affidavit explicitly states that the $200, 000 
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tower item was included in the Standard Electronics proposal "because 
Deep South Broadcasting Company indicated its willingness to accept a 
Vulcan Tower Company tower at the price specified, as a consequence 
whereof Standard Electronics Corporation was willing to include the 
tower's purchase as a part of the total package deal." (Rec. 717; D. s. 
Ex. 26, p. 2.) By "a Vulcan Tower Company tower" Mr. Campbell 
meant, and could only have meant, a tower obtained from appellant's 
principals Mr. Benns and Mr. Brennan. By "total package deal" Mr. 
Campbell meant, and could only have meant, the agreement between 
Standard Electronics and appellant whereby all equipment, including the 
tower, would be furnished at a cost of $544, 657.25, payable 25% down, 
the balance in 36 monthly payments beginning 12 months after delivery. 
The record stands clear and uncontradicted: Standard Electronics is 
committed to finance the sale to appellant of a Vulcan Tower exactly as 


proposed by appellant in its application. The record evidence is the 
equipment proposal (Rec. 705-06) and the Campbell affidavit. (Rec. 716- 


20.) The appellee's conclusion to the contrary is completely without 
support in the record. 


Appellee's Decision finds that the record is indefinite as to whether 
Standard Electronics will pay Vulcan before or after construction of the 
tower (Rec. 3059); it treats the existence of this indefiniteness as 
bearing unfavorably on whether the proposed financial arrangements were 
established and were sound. As Mr. Benns stated, this is really im- 
material. (T. 2934-35.) If Standard Electronics does, in fact, advance 
the money to Vulcan Tower Company prior to construction, certainly 
there can be noiproblem. If Standard Electronics pays for the tower 
subsequent to construction, the only relevant determination to be made 
by appellee is whether Vulcan Tower can construct the tower without 
prior financing. Appellee's Memorandum Opinion and Order of June 10, 
1959, found adversely to appellant on this point (Rec. 3204-05), con- 
cluding that appellant had not proved that Mr. Benns and Mr. Brennan 
were prepared to finance the tower personally if Standard Electronics 
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failed to do so. That this finding is so far unsupported by and contrary 
to the record as to be arbitrary and an abuse of discretion as a matter 
of law is shown, infra. The significant point here is that if Mr. Benns 
and Mr. Brennan, operating as Vulcan Tower Company, can and will 
construct the tower without advance financing from Standard Electronics, 
the manner by which those parties do, in fact, ultimately finance the 
tower construction in no way bears unfavorably on the firmness of the 
"package deal" between appellant and Standard Electronics. 


Appellee's Decision describes the arrangement between Standard 
Electronics and appellant as a mere oral understanding. (Rec. 3060. ) 
It also states (Rec. 3060, 3073) that the commitment of Standard Elec- 
tronics depends on hearsay testimony from Mr. Benns. Neither of 
these conclusions is supported by the record. Both are completely 
wrong and arbitrary. The commitment of Standard Electronics is estab- 
lished on the record by Standard Electronics’ written equipment proposal 
(Rec. 705-06, 719-20; D.S. Ex. 22, pp. 12-13; D.S. Ex. 26, Attachment 
A and B) and by the Campbell affidavit. (Rec. 716-20; D.S. Ex. 26.) 
The affidavit is clear that Standard Electronics’ written equipment pro- 
posal was made with a Vulcan tower in mind. (Rec. 717; D. S. Ex. 26, 
p. 2; T. 2931 and 3215.) No one can honestly dispute that. The affidavit 
further declares that the written equipment proposal was made with the 
approval of Standard Electronics' authorities and in the knowledge that 
Mr. Benns and Mr. Brennan were the principal stockholders of appellant 
and the equal and sole partners in Vulcan Tower Company. (Rec. 717; 
D. S. Ex. 26, p. 2.) No one can honestly dispute that either. 


Appellee's Decision further finds that there is no "substantial evi- 
dence" that Standard Electronics will pay Vulcan $190, 000 or any other 
sum. (Rec. 3071.) This is completely arbitrary. The record is more 
than sufficient on this point. The Standard equipment proposal clearly 
undertakes to supply a Vulcan tower. Obviously the only way to geta 
Vulcan tower is from Mr. Benns and Mr. Brennan. Standing by them- 


selves the Standard Electronics equipment proposal plus the Campbell 
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affidavit contemplate and provide for a payment by Standard Electronics 
to Vulcan. Certainly, Standard expects to, and will have to, pay for the 
tower it proposes to provide. In fact, appellee actually quotes the un- 
contradicted testimony of Mr. Benns that Standard Electronics will pay 
$190, 000 to Vulcan Tower Company. (Rec. 3079; T. 2974.) The Stand- 
ard Electronics equipment proposal, the Campbell affidavit and the 
Benns testimony are all a part of the record which was before appellee. 
They were uncontradicted, and their authenticity and accuracy were un- 
questioned on the record. They establish beyond question a firm, sound 
and explicit arrangement among appellant, Vulcan and Standard Elec- 
tronics setting forth exactly how appellant's entire proposal is to be 
financed by Standard Electronics. Yet, despite such evidence, appellee 
found that there was no firm commitment shown. 


In making the ultimate finding that no firm financial arrangements 
are proved on the record, appellee's decision notes that there is uncer- 
tainty as to the exact legal nature of the $190, 000 tower payment. (Rec. 
3060.) Certainly there is no stigma to be attached to a "loan" even if the 
arrangement is'so designated. It is equally certain that, viewed as a 
strictly legal transaction, the agreement might easily be seen as either 
a “loan” or an advance payment. But most important, it again is really 
immaterial how the arrangement is viewed in law so long as Vulcan 
builds the tower and Standard Electronics pays Vulcan and appellant pays 
Standard Electronics. The firm commitment to appellant by Standard 
Electronics for the "package deal" is not affected. 


Any deferred payment plan is, in essence, a loan. Standard Elec- 
tronics’ equipment proposal (Rec. 716-20) leaves no doubt that Standard 
is willing to "lend" more than $300, 000 to a corporation controlled by 


Mr. Benns and'Mr. Brennan, limited by corporate liability. There is 
no reason to assume that it would be less willing to lend a lesser amount 
to a Benns-Brennan partnership, an entity of unlimited liability. As far 
as Mr. Benns and Mr. Brennan are concerned, it makes no difference 
whether Standard Electronics "lends" the money or "buys" the tower. 
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(T. 3203-3204, 3190.) The effect to them will be the same. The cost 
of constructing and erecting the tower will be financed by Standard 
Electronics, in its agent's words, as "a part of the total package deal." 
(Rec. 716-20. ) , 


| 
APPLICANTS ARE NOT REQUIRED TO ESTABLISH FINANCIAL | 
QUALIFICATIONS BY BINDING CONTRACTS 
Heretofore, appellee has always held, and held correctly, that 
financial qualification need not be established by binding contracts. As 
was said in Radio Station KFH Company, 9 Pike and Fischer R.R. 796 


(c), 799: | 
"The Commission wishes to emphasize first 
that the petitioner is quite correct in asserting that 
an applicant for broadcast facilities is not required 
to show a binding contract for equipment in order to 
establish its technical and financial qualifications. 
The Commission frequently accepts and relies upon 
mere quotations of equipment prices in support of 
an estimate of the cost of constructing the facilities 
proposed. The same is true where an applicant's 
financial qualifications depend in part on its proposal 
to acquire equipment on credit. The Com mission 
does not require the applicant to show a contract in- 
corporating a specific deferred payment plan; an 
offer or a quotation of credit is normally regarded 
as sufficient to support the applicant's assertion 
that it will be able to defer payments on equipment." 


The plain language of the KFH case is adopted and cited by appellee in its 
Memorandum Opinion and Order. (Rec. 3204.) Appellee then concludes 


that this language, however, applies only to "ordinary" cases, and pro- 
ceeds arbitrarily to draw some bizarre, undefined distinction between 
j 
the instant case and "ordinary" cases. In so doing, the Memorandum 
Opinion and Order of June 10, 1959, makes several basic concessions 
as to the state of the record (Rec. 3204): 
(1) ''The record establishes that Standard has proposed 
to supply Deep South certain equipment, including 
the tower, at a cost and terms ostensibly within 
Deep South's financial capabilities." 
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(2) "The record is clear that the parties contemplate 
that the Standard offer to supply Deep South a 
tower for $200, 000 shall be contingent on Stand- 
ard's acquiring such tower from Vulcan for $190,000." 


(3) “Obviously, assuming the tower can actually be 
built for $190,000, Vulcan is financially qualified 
if Standard advances suchsum... 


(4) "Equally clear, the record establishes that Brennan 
and Benns, the partners of Vulcan, possess as in- 
dividuals sufficient liquid assets to construct a 
$190, 000 tower, provided they are willing to com- 
mit so much of their personal funds to such a 
project." 

The position taken by appellee in finding that this application was 
not an "ordinary" case is completely illogical. The above quotations 
from the Memorandum Opinion and Order of June 10, 1959, show that 
appellee ultimately found that the clear, if not yet legally binding, 
arrangements between appellant and Standard Electronics come easily 
within the KFH case, but for some mysterious reason the equally clear, 
if not legally binding, agreement between Vulcan and Standard Electronics 
is not "ordinary" and does not come within KFH. Therefore, appellee 
concluded, appellant has not proved its financial qualifications. If "arbi- 
trary" and "abuse of discretion" have any meaning or significance in law, 
this conclusion is within the scope of that meaning. 


However, even if the appellee were correctly applying KFH, the 
above quotation demonstrates a clear concession by appellee that, under 
the KFH case, if the record shows that William E. Benns, Jr., and 
William J. Brennan are willing to commit the necessary amount of their 
personal funds, appellant is financially qualified. Appellee concedes 
that Mr. Benns and Mr. Brennan can afford to spend $190, 000 for a 
tower; in appellee's words, they "possess as individuals sufficient liquid 
assets to construct a $190, 000 tower."" (Rec. 3204.) The only question 
is whether they are "willing" to do so. (Rec. 3204.) Thus, with the 
issue so narrowed, a look at the status of the record on this point be- 
comes crucial. 
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THE RECORD ESTABLISHES THE ABILITY AND WILLING- 
NESS OF APPELLANT AND ITS PRINCIPALS TO CONSTRUCT 
AND ERECT THE PROPOSED STATION WITHOUT FINANCING 
BY STANDARD ELECTRONICS 


As shown above, the ultimate question determined adversely to 
appellant in the Decision was whether "William E. Benns, Jr. » and 
William J. Brennan are financially qualified to effect that portion of the 
construction for which they have committed themselves through the 
Vulcan Tower Company. . ." (Quoted from the financial issue as 
phrased by the Commission, Rec. 353.) The record establishes that 
Mr. Brennan and Mr. Benns do have sufficient funds to build the tower, 
even without financing from Standard Electronics, and that they are 
willing to do so. Certainly they would not have prosecuted this case so 
vigorously before the Commission, nor would they be here now, if they 
were not willing to do so. | 


As the following paragraphs will show, when the funds which appel- 
lee recognized to be available to appellant as a corporation are added to 
the personal funds available for tower construction from Mr. Brennan 
and Mr. Benns, the sum is an amount far in excess of the cost of the 
tower. Infact, Mr. Brennan's funds alone, when added to the corporate 
funds,will be enough. 


Appellee accepted all of appellant's estimates of funds available 


except that the estimate of $44, 500 from new preferred stock subscrip- 
tions was reduced by $500. (Rec. 3055.) Allowing for this reduction, 
appellee's Decision concedes that if the tower is financed by Standard 
Electronics in the manner proposed, appellant as a corporation will 
have available $24, 625 in uncommitted and unencumbered funds over and 
above the cash necessary to build and finance the early operation of the 
proposed station. (Rec. 3053-56. ) | 


If the tower is not financed through Standard Electronics, but by 
Mr. Benns and Mr. Brennan, or by appellant, or by combination of the 
three, the overall amount of cash needed to construct the rest of the 
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station would be far less than the amount of $298, 375 found by appellee 
as the total amount needed. (Rec. 3054.) The total equipment cost 
would be reduced by the cost of the tower, or $200, 000, i.e., from 
$544, 675. 25 to $344, 657.25. This would reduce the down payment (25 
percent of the total) from $136, 000 to $86,000. Deferred payments 
would be similarly reduced in the same proportion, i.e., from $22, 700 


to something less than $15,000. Interest payments on equipment would 
also be reduced in the same proportion, i.e., from $28, 425 to less than 
$19, 000. The total cash needed would then be reduced from the figure 
found by appellee (Rec. 3054) of $298, 375 to $231,250. Appellee found 
that the funds available totaled $323,000. (Rec. 3054.) The excess of 
cash available ($323, 000) over cash needed ($231, 250) would then be 
$91,750. Thus, allowing for all costs of construction and financing of 
early operation except for the funds needed to pay for the tower, the un- 
contradicted evidence is that appellant corporation will have available 
$91, 750 in uncommitted funds. This is what the corporation will have 
available to build the tower, if the tower is not part of the equipment to 
be purchased from Standard Electronics. This is what it can contribute 
to the construction of the tower should Standard Electronics fail to 


finance the tower as proposed. 


To the $91, 750 shown above must be added whatever personal funds 
Mr. Benns and Mr. Brennan are able and willing to make available for 
construction of the tower (bearing in mind that the amount needed for the 
tower is $190, 000.) 


The undisputed evidence of record, as found by appellee's Decision 
(Rec. 3056) shows that Mr. Benns has a net worth in excess of $150, 000. 
Mr. Benns'’ balance sheet shows assets in the form of cash or the 
equivalent (listed common stocks, checking accounts, stockholder's 
accounts, U.S. Savings Bonds, savings certificates) of $112,000. His 
only liability was a $10, 000 note owing to a Washington bank. Disregard- 
ing all but his cash assets,he showed cash assets alone in excess of all 
liabilities of $102,000. (Rec. 3057.) His sole personal obligation to the 
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construction and operation proposed by Deep South does not exceed the 


$11, 850 which he is to contribute to finance the purchase of studio and 
transmitter sites and the construction of studio and transmitter build- 
ings. (Rec. 3056-59.) Subtracting this amount of $11, 850 from his cash 
assets of $102, 000 leaves Mr. Benns a balance of $90, 150. In other 
words, the record establishes that Mr. Benns has available, in the form 
of cash or cash equivalent, more than $90, 000 in uncommitted and un- 
encumbered funds. (This is without considering any of his non-liquid 
assets.) The question arises: Would this money be available, if it 
should prove to be needed, to assist in building the proposed tower ? 

The record is clear that it would be. At page 2921 of the Transcript of 
Record the following appears: 


"Q. Mr. Benns, could you state for us whether you, 
as an individual, stand ready to assist the corpo- 
ration financially in constructing the station if it 
becomes desirable to do so? 


"A, [By Mr. William E. Benns, Jr.] I am one of the 
principal owners of the corporation and I certainly 
would assist the corporation financially if it became 
necessary. 


"But I might add that it is my opinion and the aaeaba 
of Mr. Brennan that such financial assistance will 
not be necessary.” 


The undisputed evidence of record, as reflected in Paragraph 26 
of the Decision (Rec. 3058), shows that Mr. Brennan has a net worth in 
excess of $322,000. The assets listed in his balance sheet are all in the 
form of cash or cash equivalent (bonds and listed common stock). His 
sole personal obligation to the construction and operation proposed by 
- appellant does not exceed $23, 700 which he is to contribute to finance the 
purchase of studio and transmitter sites and the construction of studio 
and transmitter buildings. (Rec. 3056; 3058-59. ) Subtracting this 
amount from Mr. Brennan's net worth leaves a balance of more than 
. $298, 000. If Standard Electronics should fail to finance construction of 
~ the tower in the manner proposed, would Mr. Brennan make available as 
. much as $90, 000 or $100, 000 for the tower? The record is clear that he 


26 


would. At pages 3384 and 3385 of the Transcript of Record the following: 


appears: 


"Q, Sir, on what has been marked for identification as 
Applicant's Exhibit No. 38 you have listed certain 
assets. Would you tell me this: State whether or 
not the assets you have listed are the only assets 
you will look to in meeting your obligation to Deep 
South Broadcasting Company or your personal 
commitment to Deep South Broadcasting Company? 


[By Mr. Brennan] These aren't the only assets I 
will look to in meeting that. As a matter of fact, 
I am willing to commit myself for $100, 000 in ex- 
cess of this that I am already committed for of 
$15,900, if it should become necessary. 


“The Presiding Officer: Let me be sure I understand 
that. Your total commitment then could be 
$115, 000? 

"The Witness: Yes, Sir. That is the extent Iam 
willing to commit myself to. 


"Mr. Pepper: To Deep South? 


"The Witness: To Deep South or Vulcan, the com- 
bination of Vulcan and Deep South. 


"Q. [By Mr. Mullin] What was the extent of the amount 
that you are willing to commit yourself to totally to 
both? 

"A, $115,000; $100, 000 in excess of the way . . . that 
we plan to at present handle." 1 
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= This testimony and the quote above (p. 25) from Mr. Benns' testimony were ? 
elicited at the hearing without objection from any party. This disposes of the cog- 
tention of Paragraph 4 of the Merorandum Opinion and Order of June 10, 1959, 
that the possibility that Mr. Benns and Mr. Brennan might personally assist in bgild- 
ing the tower was not part of the plan appellant presented at the hearing and wa 
raised for the first time in the Petition for Reconsideration and Rehearing. It 
was part of the plan, and it was part of the testimony presented at the hearing. 
Appellee actually goes so far as to state that it is "irrelevant" that Mr. Benns 
Mr. Brennan are ready, willing and able to build the tower themselves. (Rec. 4 
3205) This astounding argument is entitled to no consideration whatsoever. Fors 
all practical purposes Mr. Benns and Mr. Brennan are Deep South Broadcastingt 
Company and Vulcan Tower Company. It was their financial ability which the 
Commission was questioning in the financial issue which it designa 
The language of the issue, clearly raising and making relevant their 
position both as to ability and willingness to commit themselves, is 


(footnote continued on following page) { 
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The figure of $15, 900 mentioned in the above-quoted testimony is 
the amount to which Mr. Brennan expressly committed himself for land 


_ and buildings for the studio and transmitter. Appellee has found that he 


. will need for this purpose, not $15,900 but $23, 700. (Rec. 3056; 3058- 
: 59.) It is clear enough from Mr. Brennan's testimony quoted above that 


: his intention is to declare an extra $100, 000 available, that is, a total 


". of $123, 700. He spoke in terms of $115, 900 because the sum of 
*: $15,900 was what he had in mind for the studio and transmitter land and 


; buildings. In fact, in its Memorandum Opinion and Order of June 10, 


| 1959, appellee conceded that ''Mr. Brennan indicated a willingness to 
: devote up to $100, 000 of his personal funds to the [tower] "project' if 
> necessary..." (Rec. 3204.) This, incidentally, contradicts and 


i corrects the finding previously made by appellee in Paragraph 59 of the 
: Decision of September 3, 1958 that Vulcan did not intend to spend any of 
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(continued from preceding page) 


its own funds on the tower. Vulcan is Mr. Benns and Mr. Brennan, 


~ both of whom are prepared to contribute (as Mr. Brennan put it) to "the 


combination of Vulcan and Deep South." (T. 3384-85; 2921. ) Certainly, 
it is not to be presumed that they will not contribute. See Columbia 
Empire Telecasters, Inc. v. Federal Communications Commission, 

97 U.S. App. D.C. 112, 288 F. 2d 459, discussed infra, : 


Appellee contends, however, that Mr. Benns did not make a 
specific commitment to a specific amount, as did Mr. Brennan, and that 
therefore Mr. Benns' fortune should not be taken into consideration. 
(Rec. 3204.) This is completely captious. Mr. Benns expressly stated 
that "I certainly would assist the corporation financially if it became 
necessary" (T. 2921), and it is perfectly obvious from the context of 


"4. To determine whether the applicant is financially qualified to 
construct, own and operate the proposed station, including the 
question whether William E. Benns, Jr. and William J. Bren- 
nan are financially qualified to effect that portion of the con- 
struction for which they have committed themselves through 
the Vulcan Tower Company, and individually, through the 
supplying of land and buildings." 
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that declaration that he meant the corporation's project, that is, the 
construction of the station, which includes providing the tower which 
the corporation, ultimately, is to use. However, the tower can, in any 
event, be built even without one penny of Mr. Benns' personal funds. 


Mr. Brennan's $100, 000 commitment plus the corporation's $91, 750 
totals to more than the needed $190,000. And, of course, the full 
amount available includes the corporation's $91,750, Mr. Brennan's 
$100, 000 and Mr. Benns' $90, 000 -- a total of $281, 750. 


Even were the firm personal commitments of Mr. Benns and 
Mr. Brennan not so clear on the record, appellee still erred in its con- 
clusion. Where the principals of an applicant are shown to have ample 
financial qualifications and are shown to be in favor of a particular type 
of financing which might require the guarantee of their personal funds, 
it is well settled law that the Commission must infer that these principals 
will, in fact, make their funds available if necessary. Columbia Empire 
Telecasters, Inc. v. Federal Communications Commission, 97 U.S. App. 
D.C. 112, 288 F. 2d 459. 


In the Columbia case, the applicant's financial qualification 
depended on a bank loan. The bank loan was contingent on the guarantee 
of the applicant's directors, and the record failed to establish that the 
directors had guaranteed the loan. The record did establish that the 
directors "favored" the loan. In finding the applicant financially quali- 


fied, the Commission said: 


"The record and the findings made herein dis- 
close'that Oregon's directors who are also its prin- 
cipal stockholders, are responsible business men 
and that they have testified in full support of the en- 
tire Oregon proposal. Having testified in support 
of the entire Oregon proposal, it is beyond belief 
that the principal stockholders of Oregon. would, 
upon obtaining the grant of a construction permit, 


decline to endorse the bank note evidencing the loan 
nm which their proposal is largely predicated. . ." 


(Emphasis added.) Oregon Television, Inc., 9 Pike 
and Fischer R.R. 1401, 1446 (1954). 
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On appeal, this Court held that the Commission was correct to infer 
that the directors would guarantee the loan. Similarly, in the instant 
case, appellee should have inferred from the facts shown that principals 
Benns and Brennan would guarantee the financing if necessary to build 


their station. | 


Appellee's conclusion (Rec. 3204-05) that the appellant had failed 
to prove on the record that Mr. Benns and Mr. Brennan were willing 
and able to finance the construction of the tower should Standard fail to 
do so is clearly arbitrary, capricious and completely unsupported and 
contradicted by the record. Such egregious error demands reversal. 


OI 

THE STRUCTURAL SUITABILITY OF APPELLANT'S 

TOWER SHOULD NOT HAVE BEEN CONSIDERED BY 

APPELLEE IN DETERMINING THE FINANCIAL 

QUALIFICATION ISSUE ! 

The proceeding below represented the first time that appellee had 
ever considered the structural suitability of a tower, the first time that 
appellee had ever called upon a licensee, permittee, or applicant to 
justify the design features of his tower. For some items of broadcast 
equipment -- for example, transmitters -- the Federal Communications 
Commission has traditionally specified certain standards; but in all 
such cases the question of the adequacy of the equipment involved has 
clearly been within the Commission's expertise and has clearly been 
related to the nature and quality of the broadcast service proposed to be 


provided. 


The Commission has no particular expertise on the wind loading 


requirements of structures, and wind loading has no relationship to the 
nature and quality of the broadcast service proposed to be provided. 

Yet it was on the basis of such technical concepts and theories as this 
that appellee found adversely to appellant in this case. It is, of course, 
a truism that if a television tower topples the effect is to put that station 
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off the air. But if a ceiling caves in on a transmitter, or a floor gives 
way under a transmitter, the effect is the same, and it has never been 


suggested that the Commission should inquire into the structural suita- 
bility of the floors and ceilings in studio and transmitter buildings. The 


Communications Act does not provide for or contemplate that the Com- 
mission should sit in judgment on the structural suitability of towers or 
any other structure, and it is no part of the Commission's function to 


decide such questions. 


It is clear that when it first designated the financial issue the Com- 
mission did not intend that the hearing should become enveloped in a 
maze of wind loadings, height factors, shape factors, gust factors, jet 
gust effects, moment diagrams, and such matters. Yet, at the time of 
decision the Commission did purport to decide the case on just such 
factors. Certainly there was nothing in the Memorandum Opinion and 
Order of July 1, 1955 (Rec. 351-54), adding the financial issue to the 
case which would put applicant on notice that such testimony would be 
required. The language of the issue makes no reference to structural 
suitability (to say nothing of wind loadings, height factors, etc.) A foot- 
note in the Memorandum Opinion and Order of July 1, 1955, recites in 
ambiguous language that the question of structural suitability is "sub- 
sumed" in the financial issue. (Rec. 353.) This footnote is not part of 
the ordering clause of the Memorandum Opinion and Order of July 1, 
1955, and it was, therefore, regarded improperly and erroneously by 
appellee as part of the issue. The Communications’ Act does not con- 
template or permit designation by footnote. 


Clearly the financial issue cannot fairly be regarded as having put 
the burden upon Deep South to make a detailed defense of its tower from 
the standpoint of wind loadings, gust factors, etc. Neither the afore- 
mentioned footnote nor anything else in the Memorandum Opinion and 
Order (Rec. 351-54) which added the financial issue to the case gave ap- 
pellant notice that it was expected to hire an expert on wind loadings to 
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endorse its tower proposal. Yet, it was for lack of such an expert that 


the Commission purported to deny the application. 


Although appellee's Decision of September 3, 1958, rests in large 
part on the question of structural suitability, and relies on intervenor 
Capitol'’s witness Staubitz in doing so, appellee's Memorandum Opinion 
and Order of June 10, 1959, freely admits that "Examination of the 
record indicates that, in some instances, Mr. Staubitz' computations 
do not precisely conform to the procedures recommended by the author- 
ities on which he relied."" Appellee's Memorandum Opinion and Order 
of June 10, 1959, concludes that". . . this fact is without! significance 
to the Commission's ultimate conclusion for . . . the Commission did 
not rest its decision on Mr. Staubitz' Computations." (Rec. 3200) 
This, of course, is contrary to the Decision of September 3, 1958. A 
reading of that Decision, which devotes thirteen of twenty-nine pages to 
structural suitability (Rec. 3261-71, 3073-74) and makes such ultimate 
conclusions as "Our judgment in this connection is largely guided by the 
expert testimony of Mr. Staubitz . . ." and". . . the Commission 
concludes that applicant has failed to demonstrate that it can construct 
a structurally suitable tower . . ." (Rec. 3075), completely refutes 
appellee's later position. Appellant's Petition for Reconsideration and 
Rehearing pointed out the numerous errors which appellee! s later 
Memorandum Opinion and Order sought to cope with by claiming that no 
reliance was placed on the Staubitz structural suitability testimony. 

The Commission ought not to be allowed to get away with this. For. the 
fact of the matter is that the Staubitz testimony, properly and correctly 
analyzed in the light of cross examination, actively supports appellant's 
proposal and establishes conclusively that the proposed tower is struc- 
turally sound. Appellee's finding to the contrary was arbitrary and 
completely unsupported on the record. Therefore, the errors in the 
appellee's treatment of that question must be discussed and are dis- 
cussed in the succeeding part of this brief -- without conceding that the 
question was properly a part of the case. | 
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IV 


THE COMMISSION ERRED IN FINDING THAT APPELLANT 
FAILED TO ESTABLISH THE STRUCTURAL SUITABILITY 
OF ITS TOWER 


In finding adversely to appellant on the question of tower structural 


suitability, appellee has ventured into areas beyond the proper scope of 
its inquiry. Appellee has wandered into an area where it has no particu- 
lar expertise and no special qualifications. The issue of structural 
suitability is an issue which the members of the Federal Communications 
Commission are no more qualified to decide than are the members of 
this Court. Their findings on this issue, therefore, are not entitled to 
the special deference accorded an administrative agency's findings when 
it is acting within its field of competence. However, the Commission's 
findings on the structural suitability of appellant's tower are reversible 
under any test -- which is to say that there is no substantial evidence to 
support them and that they are arbitrary and erroneous as a matter of 
law. It will be shown in the following pages that the Commission has 
misinterpreted and misweighed much of the record before it to such an 
extent that appellee's unsupported findings and conclusions must be 
found arbitrary and an abuse of discretion by this Court. 


The conclusion in appellee's Decision (Rec. 3075) that the pro- 
posed tower will not be structurally suitable is based entirely on the 
testimony of Edward Staubitz, a witness for Capitol Broadcasting Com- 
pany. But the Decision completely misinterprets and misapplies the 
Staubitz testimony. When the Staubitz testimony is properly evaluated 
in the light of cross-examination and the reference materials on which 
Mr. Staubitz relied, it actually establishes that the tower proposed by 
appellant will be structurally suitable. In other words, the Staubitz 
testimony does not constitute substantial evidence to support the Deci- 
sion's conclusion; rather, it constitutes substantial, and compelling, 
evidence for the exact opposite conclusion. 


St WE he ee ee 
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A. APPELLANT'S TOWER COMPLIES WITH APPLICABLE STANDARDS 


Mr, Staubitz testified (T. 4080-81) that the wind loadings which 
Mr. Brennan specified for the WSLA tower did not make provision for 
certain accessories to be attached to the tower, including such things 
as support framing for elevator guides and the microwave relay antenna 
to be installed at 1,500 feet. He also charged that Mr. Brennan did not 
allow for wind loading on the leeward guys. One looks in vain for any- 
thing in the issue as phrased by the Commission which would put appel- 
lant on notice that it should be prepared to meet testimony on such 
matters as elevator guys and wind loadings on leeward guys. In any 
event Mr. Staubitz' assertions on these questions are entitled to no 
weight. For, on cross-examination it was made clear that Mr. Staubitz 
had no factual basis whatever for this testimony. (T. 4192, 4197.) 
Mr. Staubitz conceded that it is accepted practice to allow for wind 
loading on the leeward guys. But he assumed, without the benefit of 
personal knowledge or any calculations, that Mr. Brennan, a graduate 
engineer with extensive practical experience, had not followed this 
accepted practice. (T. 4192.) Mr. Staubitz also had no basis for his 
testimony about allowance for accessories. He ignored completely Mr. 
Brennan's testimony that the WSLA tower design conformed to RETMA 
TR-116,” which specifically provides that wind loadings shall make 
provision for all supplementary loadings caused by the attachment of 
accessories. (Rec. 3064.) Mr. Brennan testified that he complied with 
RETMA TR-116, which means that he necessarily took the) accessories 
into account in his wind loadings. Mr. Staubitz, purely as a conclusion 
and without basing his conclusion on any factual calculations, testified 
that Mr. Brennan did not take the accessories into account, In this 
state of the record, clearly Mr. Brennan's testimony must prevail, and 
it was error for appellee to conclude otherwise. 


RETMA Standard TR-116, "Radio Transmitting Antenna", is a on pub- 
lished by the Engineering Department of the Radio-Electronics- Television Manu- 
facturers Association in October, 1949, reprinted in September, 1953, providing 
minimum standards for towers. 
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Appellee's Decision (Rec. 3070) takes note of Mr. Staubitz' 
criticism of Mr. Brennan's failure to prepare what Mr. Staubitz calls a 
“preliminary design." It was clearly arbitrary and unfair to give weight 
to this aspect of the Staubitz testimony. Mr. Staubitz made it clear that 
the “preliminary design" he had in mind was a design of the sort that 
Blaw-Knox, his former employer, was accustomed to preparing for the 
purpose of making bids. (T. 4080.) No good reason exists why Vulcan 
Tower Company should follow precisely the practice of Blaw-Knox or 
any other company. Furthermore, Mr. Staubitz also testified that for 
custom-built towers it was Blaw-Knox's practice to prepare a "special 
design. . . in preliminary form for the purpose of making the quota- 
tion, and it would be finalized in detail after it became a contract. we 
(T. 4198.) This is also Mr. Brennan's practice. (T. 3417, 3432-33.) 
This is extremely significant. It shows that all the details of design 
need not be finalized before the cost is determined upon. The cost of a 
structurally suitable tower can be determined before the design is made 
final. 


Appellee’s Decision (Rec. 3069, 3072) repeats Mr. Staubitz' 
statement that Mr. Brennan considered horizontal loads only and failed 
to consider the unbalanced effect of the vertical components of the guyed 
tensions which become maximum when the wind loads become maximum. 
(Query if the Commission really purports to be expert on such matters. ) 
Paragraph 62 of appellee's Decision (Rec. 3073) states that this testi- 
mony stands unrebutted. This is not correct. That testimony is rebut- 
ted by Mr. Brennan's testimony that his design conforms to, or exceeds, 
all the standards'of RETMA TR-116. (See Rec. 3063; T. 3389, 3391, 
3397.) For, RETMA TR-116 expressly provides that the total load 
therein specified "shall be applied to the structure in the directions 


which will cause the maximum stress in the various members." (Rec. 
7138; D.S. Ex. 39 D., p. 1; emphasis added.) This provision of RETMA 
TR-116 requires consideration of vertical load effects as well as hori- 
zontal loads. Mr. Staubitz had no basis whatsoever for assuming that 
Mr. Brennan neglected to comply with this provision of RETMA TR-116. 
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Appellee's Decision (Rec. 3063, 3073) appears to question whether 
Mr. Brennan's wind loadings actually were prepared in compliance with 
RETMA TR-116. The Decision states that appellant's Ex. 40 (Rec. 750) 
was prepared in the evening of February 8, 1956, after Mr. Brennan 
testified that appellant's tower conformed in all respects to the standards 
of RETMA TR-116 and in some respects exceeded those standards. The 
Decision is completely in error in implying that the wind loading figures 
on appellant's Ex. 40 were prepared in the evening of February 8, 1956. 
These were figures which Mr. Brennan already had available and about 
which he was prepared to testify if asked. (T. 3448.) These figures 
were shown on those exhibits merely for the convenience of the other 
parties to the hearing. (T. 3448.) The drawing on appellant's Ex. 40 
was prepared overnight, but the tower design (in the sense of wind 
loadings, shear and moment figures, dimensions of tower members, 
weight of tower members, etc.) was prepared long before Mr. Brennan 
appeared to testify in this phase of the case and long before he gave his 
testimony that the tower complied with, and in some cases exceeded, 
the standards of RETMA TR-116. Since appellee must accept Mr. 
Brennan's uncontradicted testimony that the tower meets the standards 
of RETMA TR-116, it erred in failing to reject Mr. Staubitz" unsup- 
ported conclusions that Mr. Brennan did not make proper provision for 
accessories, for wind loading on the leeward guys, and for vertical 
load effects. Surmise and conjecture cannot replace facts as the basis 


for decision. Clearly the facts all support appellant. 


Additional conclusions of appellee's Decision (Rec. 3070, 3075) 
are based upon Mr. Staubitz' testimony that RETMA TR-116 is not a 
specification for tower design but is merely a quality control document. 


Appellee's reasoning goes like this: RETMA TR-116 is not a complete 
specification. Mr. Brennan says he complied with RETMA TR-116. 
Therefore, Mr. Brennan's design cannot be suitable. This, of course, 
is a complete non sequitur, and is unsupported by the facts. No one, 
least of all Mr. Brennan, ever suggested that RETMA TR-116 isa 
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complete set of specifications. If Mr. Brennan had regarded RETMA 
TR-116 as a specification in the literal sense, he would not have designed 
the tower for a 40-pound wind loading when RETMA TR-116 requires 
only a 30-pound wind loading. (Rec. 3061-64.) Mr. Brennan did not 
state that RETMA TR-116 was a specification as such for any particular 
tower. What Mr. Brennan said was that RETMA TR-116 contains cer- 
tain standards (which it unquestionably does), and that appellant's tower 
conforms to, or exceeds, all of the standards which RETMA TR-116 
contains. He referred to RETMA TR-116 "as a minimum that we used 


in our design” and that it was for that reason (that is, its use as a mini- 


mum) that it was included in appellant's Ex. 39. (Rec. 733-749.) Itis 
thus obvious that Mr. Brennan's use of and reliance on RETMA TR-116 
was essentially in accord with Mr. Staubitz’ own testimony that RETMA 
TR-116 is a quality control document containing the "essential mini- 
mums" (T, 4119) and the "RETMA standard specifies minimum require- 
ments for an acceptable design . . ." (Tr. 4163.) That is exactly how 
Mr. Brennan used RETMA TR-116 -- as a set of minimum standards or 
minimum requirements for an acceptable design. 


The first page of RETMA TR-116 is entitled "STRUCTURAL 
STANDARDS FOR RADIO TRANSMITTING ANTENNAS AND SUPPORT- 
ING TOWERS FOR RADIO TRANSMITTING ANTENNAS," (Rec. 738; 
D.S. Ex. 39 D, p. 1.) An explanatory note on the first page of the docu- 
ment states as follows (Ibid. ): 

"& major objective of these standards is to 

provide a uniform method of specifying and calcu- 

lating tower designs. These standards apply to 

radio transmitting antennas for AM and to support- 

ing towers for radio transmitting antennas for all 

classes of service: FM, AM, TV, and others." 
Furthermore, during the time Mr. Staubitz was employed by Blaw-Knox 
Company that firm regarded RETMA TR-116 (or a predecessor document 
with the same provisions) as a "specification." (Rec. 746; T. 4165-67: ) 
In a statement dated May 26, 1948, Blaw-Knox said of this document 
(Rec. 746): 
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"This specification has now been officially | 

adopted by the Radio Manufacturers Associations. 

Of course, all Blaw-Knox Towers included in our 

Antenna Tower Data Book comply with this speci- 

fication." 
Thus, the record clearly established that while RETMA TR-116 is not a 
complete set of specifications for any particular tower, and was not 
used by Mr. Brennan as such, it is nevertheless a kind of specification 
and has been recognized as such not only by Mr. Brennan but also by 
Blaw-Knox Company, for whom Mr. Staubitz worked for more than 30 


years. 


B. APPELLANT PROPOSES ADEQUATE WIND LOADINGS 


Mr. Staubitz' principal criticism of Mr. Brennan's design relates 
to wind loadings. He suggested, in short, that the tower would not be 
able to stand against the Alabama winds. Mr. Staubitz agreed, however, 
that appellant's tower will be located in one of the less windy parts of the 
United States. (T. 4136.) The Weather Bureau describes the ary.a as 
follows: "Wind movement is usually light; strong winds seldom last long 
at a time; and dangerous winds are very rare." (Rec. 953-56.) Ina 
75-year period the maximum five-minute wind recorded at Montgomery 
was 43 miles per hour. (T. 4171.) of the 100 Weather Bureau stations 
checked by Mr. George F. Collins, whom Mr. Staubitz recognizes as 
an authority (Rec. 3068), only two, Phoenix, Arizona and Spokane, 
Washington had maximum five-minute winds lower than the maximum 
five-minute wind recorded in Montgomery. (T. 4187-88. ) The other 
97 were at or above the 43 mile per hour mark. | 


Mr. Brennan designed appellant's tower for wind loadings of 30. 48 
to 40 pounds per square foot on flat surfaces. (Rec. 3062. ) Mr. 
Staubitz recom mended wind loadings of from 38 to 52 pounds per square 
foot on flat surfaces. Appellee's Decision (Rec. 3066) found that Mr. 
Staubitz made three calculations based on published authorities, and 
then made recommendations of his own different from any of these 
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calculations. The three Staubitz calculations based on published author- 
ities are listed in Paragraph 47 of the Decision as "ASA", "Sherlock", 
and "ASA Map.” (Rec. 3066. ) 


1. THE “ASA MAP" COMPUTATION IS NO BASIS FOR 
DISAPPROVING APPELLANT'S WIND LOADINGS 


Mr. Staubitz' "ASA Map" calculation was based upon a map appear- 
ing on page 22 of the ASA pamphlet entitled Minimum Design Loads in 
Buildings and Other Structures, approved June 19, 1945. On this map 


there are isobars indicating velocity pressures for all parts of the 
United States. (T. 4189, 4190.) Appellee's Decision (Rec. 3067) found 
that Mr. Staubitz interpreted that map as showing a wind velocity of 15 
for the area in which the WSLA tower will be located. That figure, 
multiplied by a shape factor of 1.71, resulted in a figure of 26 pounds 
per square foot at an elevation of 30 feet. Mr. Staubitz testified that he 
used a 15-pound velocity pressure "because as near as I could tell, 
Montgomery is located between liges 10 and 15 -- or 10 and 20, closely 
approaching line 15. That was as near as I could tell from the map." 
(Tr. 4190.) He was then asked (T. 4190): 

"Q. Isn't it true, sir, that from this map Montgomery 

is located between 7 and 10? 
"A, Idon't know." 


The significamte' of this is that if Mr. Staubitz had started his "ASA 
Map" calculation with a velocity pressure of 10 rather than with a 
velocity pressure of 15 the wind loadings on his "ASA Map" tabulation 
would be one-third less. (T. 4191.) This would reduce the maximum 
wind loading from 52 pounds per square foot to 35 pounds per square 
foot, which is actually less than the wind loadings Mr. Brennan allowed 
for those elevations. In other words, if the "ASA Map" calculation 
commences with a velocity pressure of 10, then Mr. Brennan's figures 
are proper. But if it commences with a velocity pressure of 15, then 
his figures are low. The map itself is ambiguous as to which figure is 
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applicable to this area; it is not "sufficiently detailed" (Footnote 10, 
Paragraph 49 of the Decision; Rec. 3190); and the witness who inter- 
preted the map testified that he "didn't know" which was the applicable 
figure. (T. 4190) Under these circumstances, it was clearly error for 
appellee to use Mr. Staubitz' "ASA Map" tabulation as a basis for dis- 


crediting Mr. Brennan's wind loading figures. 


2. “ASA” AND "SHERLOCK" COMPUTATIONS SHOULD BE BASED 
ON“ MAXIMUM FIVE MINUTE WIND OF RECORD AND, SO_ 


BASED, SUPPORT APPELLANT'S WIND LOADING 


Mr. Staubitz' "ASA" and "Sherlock" calculations start with the 
figure for the fastest mile of wind ever recorded at Montgomery. That 
figure is 60 miles per hour. But since this was recorded at an elevation 
of 28 feet, Mr. Staubitz corrected it to 30 feet through application of a 
one-seventh power law, which gave him a figure of 60.8 miles per hour 
as the fastest mile of wind. (T. 4112.) To this figure he applied a gust 
factor of 1.4, thereby increasing the figure by 40 percent and giving him 
a total velocity of 85 miles per hour. (Ibid.) The 83 miles per hour 
resolves into a velocity pressure of 18.5 pounds per square foot on flat 
surfaces. (Ibid.) Application of a shape factor of 1.71 to the 18.5 
pounds per square foot gave Mr. Staubitz the result of 31.6 pounds per 
square foot as the wind loading at an elevation of 30 feet in both the 
"ASA" and "Sherlock" computations. (T. 4114.) Although Mr. Staubitz' 
"ASA" and "Sherlock" tabulations begin with the same figure for wind 
loading at 30 feet (i.e., 31.6 pounds per square foot), they reach 
different results for higher elevations. This is attributable to the use 
of different height factors in the two elevations. In the "ASA" tabulation 
a height factor of 2.0 is used for 1, 600 feet and over, white in "Sherlock" 
a height factor of 1.8 is used for 1, 600 feet and over. (Rec. 3066. ) 


The important point about the ''ASA" and "Sherlock" tabulations is 
that they both depend upon the use of the figure for the fastest mile of 


wind ever recorded at Montgomery. [If that starting figure, 60 miles 
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per hour, were changed, then all of the results in Mr. Staubitz' "ASA" 
and "Sherlock" tabulations would be changed also. (T. 4200-02. ) 

Cross examination established that neither the ASA nor Mr. Sherlock, 
the authors or sponsors of the methods Mr. Staubitz was purporting to 
follow, relied on figures for the fastest mile of wind as a basis for 
determining wind loadings. (Tr. 4202-3, 4212.) Both of these author- 
ities recommend starting with the figure for the maximum five-minute 
wind of record. (T. 4182, 4212.) The concept of the fastest mile and 
the concept of the maximum five-minute wind of record are quite differ- 
ent. (T. 4182.) Thus, whereas the fastest mile recorded at Mont- 


gomery is 60 miles per hour, the maximum five-minute wind of record 
at Montgomery is 43 miles per hour. (T. 4174.) If Mr. Staubitz had 
begun his calculations for his "ASA" and "Sherlock" tabulations with 

43 miles per hour (as ASA and Sherlock themselves prescribe) (T. 4212), 
then each of the results in his "ASA" and "Sherlock" tabulations would be 
reduced by approximately one-third. (T. 4201-02.) This would change 


the maximum wind loading in his "ASA" tabulation to 42 pounds per 
square foot and the maximum wind loading in his "Sherlock" tabulation 

to 38 pounds per square foot, the former slightly greater and the latter 
slightly less than the maximum wind loading allowed for by Mr. Brennan. 
(Rec. 750.) 


Paragraph 64 of the Decision (Rec. 3074) recognizes that wind 
loadings based on use of the maximum five-minute wind of record will 
be acceptable if a gust factor of 1.5 is used. It will be recalled that in 
both his "ASA" and his "Sherlock" tabulations Mr. Staubitz used a gust 
factor of 1.4. However, in footnote 11 (Paragraph 49) of the Decision 
(Rec. 3068) it is stated that where the maximum five-minute wind of 
record is used, Mr. Staubitz and ASA recommended a gust factor of 
1.5. This same footnote notes, however, that one of the recognized 
authorities in the field, George F. Collins, used both the maximum 
five-minute wind and a gust factor of 1.4. However, since the Decision 
concludes that a gust factor of 1.5 should be used when the calculation 
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is based upon the maximum five-minute wind, it becomes pertinent to 


ascertain what changes in the figures would result from the use of a gust 
factor of 1.5. The record shows that even using a gust factor of 1.5 
rather than 1.4 with the maximum five-minute wind, the resulting wind 
loadings will be between two-thirds and three-fourths of those found by 
Mr. Staubitz in his "ASA" and "Sherlock" tabulations (T. 4200), so that 
the maximum in the "ASA" tabulation would be between 42 and 47 pounds 
per square foot and the maximum in the "Sherlock" tabulation between 
38 and 43 pounds per square foot. (T. 4200-01.) These are figures 
which are not materially different from the maximum wind loading of 

40 pounds per square foot provided for by Mr. Brennan. Indeed, use of 
the maximum five-minute wind and a gust factor of 1.5 in the "Sherlock" 
tabulation could well result in a maximum wind loading of 38-40 pounds 
per square foot, which is less than what Mr. Brennan provided for, and 
would not in any event result in a figure of more than 43 pounds per 
square foot. (T. 4200-01.) Thus, Mr. Brennan's wind loadings meet 
the test established by Paragraph 64 of the Decision. (Rec. 3073. ) 


On the question of whether to base the wind loading pteniation on 
the maximum five-minute wind (in this case 43 miles per hour) or on 
the fastest of mile (in this case 60 miles per hour) it is extremely 
significant that Mr. Staubitz himself conceded, on direct examination, 
that there is no standard procedure which requires an engineer to use 
the maximum wind in the area, that is, no standard procedure which 
would require that the calculation in this case be based upon the 60 mile 
per hour figure. (T. 4109-10.) Mr. Staubitz’ own testimony estab- 
lishes that there is no standard procedure which would require Mr. 
Staubitz, Mr. Brennan, or any other engineer, to start his wind loading 
calculation with the 60 mile per hour fastest mile of wind rather than 
the 43 mile per hour maximum five-minute wind. It is simply a matter 
of judgment (T. 4110) in a field where the experts and authorities dis- 
agree among themselves. (T. 4104, 4105, 4106, 4108. ) : 
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It should be emphasized that, regardless of which figure is used 
as the starting point -- the fastest mile of wind or the maximum five- 
minute wind of record -- allowance is made in any event for wind speeds 
higher than the wind speed which is the basis of the calculation. This is 
done by application of a gust factor of 1.4 or 1.5. (T. 4201.) Thus, if 
the maximum five-minute of record for Montgomery (43 miles per hour) 
were used in the calculations, and a gust factor of 1.4 applied, this 


would be ample protection against a wind of 60 miles per hour (43 x 1.4), 


the fastest mile ever recorded at Montgomery. Application of a gust 
factor of 1.5 would allow for a wind of 64.5 miles per hour (43 x 1.5). 


Thus, not only did appellee err in attempting to make findings and 
conclusions in an area far beyond its jurisdiction and the scope of its 
expertise; it compounded this error by completely misanalyzing and 
misinterpreting the record evidence and testimony. The findings and 
conclusions of the Commission on the matter of structural suitability 
are So arbitrary and contrary to the record as to require reversal and 
remand by this Court. 


Vv 

THE COMMISSION ERRED IN FAILING TO MAKE FINDINGS 

AND CONCLUSIONS ON ALL ISSUES 

In the proceedings below six issues pertaining to appellant's ap- 
plication for modification of its construction permit were designated for 
hearing. Four of these issues were designated in compliance with Sec- 
tion 309 (b) of the Communications Act, and two of the issues were un- 
lawfully designated by appellee under the theory that Section 309 (b) did 
not apply. However, at the hearing, all six issues were thoroughly and 
extensively litigated as evidenced by the thousands of pages of transcript 
and exhibits in this record. However, appellee, despite the broad 
nature of the problems involved in this case, elected to render findings 
and conclusions on only one issue and declared the other issues moot. 
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The aeronautical or tall-tower issues was, by any standard, the 


principal issue in this case. It was the reason why the case was 
originally designated for hearing. The case was tried principally on 
that issue. Most of the witnesses and exhibits and most of the thousands 
of pages of testimony were devoted to that issue. The oral argument 
before the Commission was devoted largely to that issue. | But appellee 
has ignored that issue and has chosen to decide this tall-tower case on a 
financial issue alone -- thus avoiding decision of the hotly controverted 
aeronautical issue. This is a difficult issue in which two great indus- 
tries, aviation and broadcasting, oppose each other. But the fact that 
it is difficult is no justification for appellee's evading it. The Federal 
Communications Commission was not created to evade issues but to 
settle them -- and to settle them without putting applicants through a 


purgatory of successive appeals. 


Appellee's failure to make findings and reach conclusions on all 
issues designated for hearing constitutes prejudicial error, violating 
appellant's statutory and constitutional rights. Section 8(b) of the Ad- 
ministrative Procedure Act of 1946, June 11, 1946, c. 324, 60 Stat. 
237, U.S.C., Title 5, 81007, provides as follows: : 


"Prior to each recommended, initial or tenta- 
tive decision, or decision upon agency review of 
the decision or subordinate officers the parties | 
shall be afforded a reasonable opportunity to sub- 
mit for the consideration of the officers participat- 
ing in such decisions (1) proposed findings and | 
conclusions, or (2) exceptions to the decisions or 
recommended decisions of subordinate officers or 
to tentative agency decisions, and (3) supporting 
reasons for such exceptions or proposed findings 
or conclusions. The record shall show the ruling 
upon each such finding, conclusion or exception 
presented. All decisions (including initial, recom - 
mended, or tentative decisions) shall become ai 
part of the record and include a statement of (1), 


findings and conclusions, as well as the reasons 
or basis therefor, upon all the material issues of 
fact, law, or discretion presented on the record; 
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and (2) the appropriate rule, order, sanction, 
relief or denial thereof." (Emphasis added. ) 

It is difficult to imagine a more lucid directive. Nor could it be 
clearer that appellee violated this command in reaching findings and 
conclusions on only one of six issues fully tried in this case, holding 
five others to be "moot."" (Rec. 3050, 3203-09.) The Communications 
Act requires appellee to designate specific issues. Appellee's Rules 
(Federal Communications Rules and Regulations, 81.153(a)(e)(f)) and 
the Administrative Procedure Act require parties to state exceptions to 
initial decisions on all the issues involved or waive the right to except. 
The Administrative Procedure Act logically compels findings and con- 
clusions "upon all the material issues of fact, law or discretion presented 
on the record." Since appellee certainly cannot now take the position that 
it designated "immaterial" issues, it must be recognized that the law un- 
equivocally requires complete disposition by appellee of all issues before 
it. 

The law on this point is clear. It is also supported by ordinary 
justice, fairness and a need for orderly procedure. Appellant, attempting 
to meet its burden of proof on all issues designated for hearing by appel- 
lee, was obliged to completely litigate several complex issues. The 
record consumed thousands of pages. Hundreds of hours were spent on 
the aeronautical issue alone. Yet by its Decision, disposing of the case 
on one issue alone, appellee has placed appellant in an unfair and difficult 
appellate position and has violated the Administrative Procedure Act. 
This error must be corrected. 


If appellee can select dispositive issues at random, rendering all 
others "moot" in so doing, the applicant becomes faced with an infinite 
chain of appeals. If the Commission is permitted to do this, then every 
time this Court finds error and reverses, the Commission may select 


another issue as dispositive and require the applicant to renew his trek 


to the Courts for relief. Each case could conceivably involve as many 


appeals as there are issues, and many cases would involve multiple 


| 
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appeals. During the process many applicants would simply run out of 
money or give up, effectively deprived of their rights. This could hap- 
pen in the instant case which is already more than four years old. Pick- 
ing and choosing among issues is bad enough the first time; it ought not 
to be allowed to happen again. Certainly, appellee ought not to be per- 
mitted to pick a new issue to decide the case on each time this Court 


orders a remand. 


Even if the language of Section 8 of the Administrative Procedure 
Act were not so clear, a procedure which requires an applicant to appeal 
five times in one case is a manifest denial of all principles of due 
process of law. This Constitutional mandate, applying as it does to pro- 
ceedings before appellee, cannot be read to sanction a result so sweep- 
ing in its unfairness and so oppressive in its consequences. As Kenneth 
Culp Davis has pointed out, a “practical reason for findings is to help 
parties plan their case for review . . . a disappointed party deserves 
to know why he lost his case."" Davis, Administrative Law Text, p. 296 
(1959). 


Many cases which turn upon the adequacy or inadequacy of findings 
are deeply involved with substantive law. Where a reviewing court 
determines that the applicable law is different than the agency had con- 
sidered it, and when the agency's findings, or its determination to make 
no findings, are based on the agency's erroneous view of the law, the 
court often has no choice but to send the case back for findings neces- 
sary to support a conclusion which will be sound under the court's view 
of the substantive law. The court could not supply these findings itself 
without usurping administrative power. It is bad enough that appellee 


has put the Court in this position once; it ought not to be permitted to do 


so again. 


Examples of cases which have raised this problem are legion. In 
Jacob Siegel Co. v. Federal Trade Commission, 327 U.S.! 608, the 
| 
company used the name "Alpacuna" for coats which contained no vicuna. 
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The Commission found that the name was deceptive and banned the use 

of the name "Alpacuna". No finding was made on whether qualifying 
language could be used so that deception could be avoided without barring 
the trade name. The Supreme Court could only hold that there were no 
findings on which to determine whether any alternative short of excision 
would satisfy the Commission and remanded the case so that the missing 
findings could be supplied. Subsequently, the Commission did, in fact, 
find a way to allow use of the trade name. Jacob Siegel Co., 43 F.T.C. 
256 (1946). 


Similarly, in Federal Communications Commission v. RCA Com- 


munications, 346 U.S. 86, the Mackay Radio and Telegraph Company 


was certificated to operate a service between the United States and two 
foreign countries. The Commission found that competition was "reason- 
ably feasible", concluded as a matter of law that, having so found, the 
certificate should be granted and determined that findings as to whether 
competition would improve service were, therefore, unnecessary. The 
Commission's decision was based on "the national policy in favor of 
competition." The Supreme Court proceeded to reject the theory that 
competition, as such, represented a national policy and held that the 
question of whether competition should be the national policy must be 
specifically determined by the Commission on the basis of its detailed 
evaluation of industry needs. Since the Court disagreed with the Com- 
mission's basic position on the substantive law, and since the Commis- 
sion had made no findings to which the Court might apply its own view 
of the law, there was no alternative but to remand the case for addi- 
tional findings. 


The principles of these decisions are applicable to the instant 
case. Let us assume that this Court finds that the appellee was in 
error in its decision on the financial issue. The Court obviously must 
remand for further findings on the other issues, a process which could 
take place five times in this one case if the Commission can select a 
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single issue as dispositive and refuse to make findings on the other 


issues. On the other hand, had the Commission made proper findings 
on the other issues, this Court might very well take care of the entire 


matter without further ado. 


The record which reaches the Commission on appeal contains ex- 
tensive proposed findings and conclusions by all parties on all issues. 
It contains findings and conclusions on all issues by the hearing exami- 
ner. It contains extensive exceptions and briefs by the appealing parties. 
Oral argument is heard by the Commission. It is no great burden on the 
Commission to decide all the issues before it. The Commission in its 
second Decision (R. 3207) states that "legal, technical and financial 
qualifications are basic and threshold" and must be established before 
other issues are considered. This is meaningless. Presumably all of 
the issues are basic and "dispositive"; otherwise they would not be 
designated. The Commission's contention in no way meets or alleviates 
that great harm which may arise because of the possible multiple appeals. 
To test the soundness of the Commission's argument it must be assumed 
that the Commission was wrong in its disposition of the so-called 
"dispositive" issue. The function of appellate procedure is to review 
the correctness of the decision below. It makes no difference whether 
the dispositive” issue was "basic" or something less in the view of 
the Commission. If the determination of that "dispositive" issue is 
found to be wrong on review, then all the "moot" issues become relevant 
once more, and the potential chain of appeals begins. : 


Failure to make findings on all issues is short of due process of 
law. It violates Section 8 of the Administrative Procedure Act. And 
perhaps most important of all, its practical effect is to cause irreparable 
harm which the Commission could avoid completely merely by perform - 
ing the function for which it was created. ! 
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CONCLUSION 


For the foregoing reasons, the decision of the Federal Communi- 


cations Commission should be reversed. 
Respectfully submitted, 
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STATEMENT OF QUESTIONS PRESENTED 
Counsel for the parties entered into a Prehearing 
Stipulation approved by Order of this Court dated September 
10, 1959. The questions, as stipulated (with the qualifica- 


tions therein noted), are as follows: 


1. Whether, having found Appellant financially qualified 


and having designated its application for modification of a 
construction permit for hearing on other issues, the Commission 
violated Section 309(b) of the Communications Act by adding 
a financial qualification issue on petition of a party inter- 
venor without following the “notice” and “opportunity for 
reply” procedure of Section 309(b) of the Conaunications Act? 
If so, whether this constituted prejudicial pean 

2. Whether the Commission erred in concluding that 
Appellant had failed to prove that sufficient funds were 
available to construct, own and operate its proposed tele- 
vision station? | 

3. Whether, in reaching the above determination, the 
Commission properly considered, inter alia, the structural 
suitability of Appellant's proposed tower; if aA whether 
the Commission erred in finding that Appellant had failed 
to prove the structural suitability of its oLepered tower? 

4. Whether the Commission, having found adversely to 
Appellant on the financial qualification issue, was required 
to make findings and conclusions on the other issues before 
denying the application? | 
(i) 
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A. The evidence of record was 
insufficient to support a 
firm commitment by Standard 
Electronics Corporation to 
Vulcan Tower Company. 


The evidence of record was 
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firm financial commitment 
by Brennan and Benns to 
Vulcan Tower Company. 


II. Appellant failed to-sustain its burden 
of establishing the structural suitability 
of its proposed tower. 


A. The Commission hasstatutory 
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structural suitability of 
proposed antenna towers. 


The Commission's conclusion 

that appellant failed to sustain 
its burden of proof is supported by 
substantial evidence of record. 


The Commission, by enlarging the previously 
designated hearing issues to include one 
relating to appellant's financial qualifica- 
tions, properly made the latter issue a 

part of the proceeding. 


The Commission was not required under 
Section 8(b) of the Administrative 
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conclusions on the other issues in the 
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not financially qualified. : 
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APPEAL FROM A DECISION AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE 


In view of thesomewhat argumentative nature of appel- 
| 
lant'’s Statement of the Case (Br. 2-5), it is believed that 
a restatement of the salient facts will be of assistance to 


the Court. 


This is an appeal taken on July 13, 1959, by the Deep 


South Broadcasting Company, permittee of television Station 
WSLA, Channel 8, Selma, Alabama, from a Decision of the 
Federal Communications Commission released September 8, 1958 
(R. 3047-3080; 25 F.C.C. 824), which denied the appellant's 


| 
application for a modification of its outstanding construc- 


=) — 
tion permit to specify changes in power, antenna height, and 
antenna location, and from a Memorandum Opinion and Order 
released June 12, 1959 (R. 3203-3209; 26 F.C.C. 605), which 
denied appellant's petition for reconsideration and rehearing. 
The relevant facts are as follows: 

Deep South Broadcasting Company (sometimes hereinafter 
called Deep South) received a construction permit on February 
24, 1954, authorizing a new commercial television station on 
Channel 8 at Selma, Alabama, specifying a power of 2.51 kilo- 
watts and an antenna height of 387 feet above ground. On 
May 10, 1954, it filed an application (File No. BMPCT-2100) 
requesting modification of its construction permit to move 
its transmitter site to a location 50 miles from Selma and 
23 miles from Montgomery, Alabama; to locate a main studio 


at the transmitter site, to change transmitter and antenna, 


and to increase the height of the antenna structure from 387 


feet above ground to 1,993 feet above ground (R. 1). On 
April 28, 1955, following the Commission's compliance with 
the “notice” (R. 112-113) and “opportunity to reply” (R. 
114-119) procedure specified by Section 309(b) of the Com- 
munications Act of 1934, as amended, 47 U.S.C. 399(b), this 
application was designated for hearing on the following 
issues (R. 125-126): 
1. To determine whether there is a reasonable 
possibility that the tower height and loca- 


tion proposed in the above-entitled application 
may constitute a menace to air navigation. 


= 


To determine, in light of the proposed 
move of transmitter site 50 miles from 
Selma and 23 miles from Montgomery, 
Alabama, whether the proposed operation is 
designed to serve the particular needs of 
Selma, Alabama and its surrounding areas. 


To determine whether the showing made by 
the applicant to locate its main studio at 
the proposed transmitter site is sufficient 
to warrant a waiver by the Commission of 
the provisions of Section 3.613(a) of the 
Commission's Rules. 
To determine whether, on the basis of the 
evidence adduced with respect to the above 
issues, a grant of the above-entitled ap- 
plication would serve the public interest, 
convenience and necessity. | 

| 

In its Order of Designation the Commission stated (R. 125) 


that, after due consideration of the appellant's application, 


the Commission's Section 309(b) letter of March 9, 1955 
| 
(R. 112-113), and Deep South's reply thereto filed March 29, 


1955 (R. 114-119), it found Deep South to be legally and 
financially qualified to construct the facilities proposed 


by it and that it was technically qualified sxe to those 
1 


matters set forth in Issue Nos. l, 2 and 3. 


Subsequently, in a Memorandum Opinion and Order released 
July 1, 1955 (BR. 351-354), the Commission granted petitions 
to intervene.filed by the Department of Defense, the Air 
| 


Transport Association of America, the Aircraft Owners and 


In its Order of Designation, the Commission also stated 
oe a majority of the voting members of the Air Space Sub- 
committee of the Air Coordinating Committee in Washington, 
D.C., had voted to disapprove Deep South's tower site and 
tower height proposal on the ground, in substance, that it 
would result in an unacceptable hazard to air operations 
due to the “excessive height.” (R. 125). 


=a 
Pilots Association, WKY Television System, Inc. (sometimes 
hereinafter called WKY), and Capitol Broadcasting Co. 
(sometimes hereinafter called Capitol). In the same 
Memorandum Opinion and Order, the Commission also considered 
petitions to enlarge the issues filed by WKY (R. 153-158) 

and Capitol (R. 311-315), each of whom, inter alia, alleged 

a failure of Deep South to demonstrate its financial qualifi- 
cations, and Deep South's opposition pleading (R. 321-322) 

to Capitol's petition. Although finding several of the con- 
tentions made by WKY and Capitol <o be without merit, the 
Commission did, however, conclude that a substantial question 


had been raised concerning Deep South's financial qualifica- 


tions, with particular refereace to the construction of its 


proposed antenna tower (R. 352-353). Accordingly, the 
Commission decided to enlarge the previously designated issues 
to include the following (R. 353-354): 


4. To determine whether the applicant is finan- 
cially qualified to construct, own and operate 
the proposed station, including the question 
whether William E. Benns, Jr. and William J. 
Brennan are financially qualified to effect 
that portion of the construction for which they 
have committed themselves through the Vulcan 
Tower Company, and, individually, through the 
supply of land and buildings. 


To determine whether the grant of the WSLA 
application would, from an economic stand- 
point, so affect the operation of WCOV-TV as 
to cause either the deterioration of that 
station's programming or to deprive the public 
of that station's program service totally; and 
if either of the above results be shown, whether 
the public interest would be better served by 
retention of the program service now provided 
by WCOV-TV or by the authorization of the 
service proposed by the applicant. 


supe 

In enlarging the previously designated issues to 
include the above issues, the Commission noted in footnote 
3 to Par. 5 of said Order, "We have not included any specific 
issue as to the cost of the proposed tower and its suit-—- 
ability from a structural standpoint since we believe such 
an issue is subsumed in the one set out above [Issue No. 47 
-- namely, whether the two noted stockholders (Witiian E. 
Benns, Jr. and William J. Brennan/ have sufficient funds to 
construct a structurally suitable tower." (R. 353). The 
burden of proof as to Issue No. 5 was placed apon the inter- 
venor, Capitol Broadcasting Company (R. 354), but as to all 


the other issues, the burden of proof was upon the applicant, 
2 


Deep South. 


After an informal pre-hearing conference, the proceeding 


commenced with a formal pre-hearing conference on July 18, 
1955, and the taking of testimony commenced on the same 
date. Hearings were held oa various dates until March 14, 
1956, upon which date the record was closed. At the con- 
clusion of the hearings, all parties except the Aireraft 
Owners and Pilots Association submitted proposed findings 
and conclusions to the Hearing Examiner (R. 1214-1440, 
1441-1463, 1465-1551, 1552-1709, 1710-1774, 1776-1935, 
1947-1964), as well as responsive pleadings (RB. 1986-2008, 
2009-2028, 2032-2039, 2040-2106, 2122-2136, 2169-2175), 
Sit was understood by the parties that Issue No. 4 


specified in the Commission's Order of April 29, 1955 
(R. 125-126), would be considered as Issue No. 6 (Tr. 9). 
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the Commission's: Broadcast Bureau and Deep South both 


urging the grant of the latter's application (R. 1776-1935, 


1947-1964, 1214-1440, 2009-2028). On December 12, 1956, 
the Commission released the Hearing Examiner's Initial 
Decision (R. 2233-2364) which proposed to deny the Deep 
South application. The Examiner's holdings were adverse 
to Deep South om all issues except Issue No. 2 relating 
to the requested waiver of Section 3.613(a) of the Commis- 
sion Rules, 47 CFR 3.613(a). Accordingly, the Examiner's 
Initial Decision looked towards the denial of Deep South's 
application for modification of its construction permit. 

Exceptions to the Initial Decision were filed by the 
Commission's Broadcast Bureau (R. 2697-2777), Deep South 
(R. 2383-2540), Capitol (R. 2605-2665), each of whom 
also filed supporting briefs (R. 2778-2813, 2541-2604, 
2667-2679), whereas WKY filed a statement in support of 
the Initial Decision (R. 2680-2696). On August 30, 1957, 
Deep South filed a reply to the pleadings of Capitol and 
WKY (R. 2843-2872). Oral argument on the exceptions was 
held before the Commission en banc on December 19, 1957 
(Tr. 4592-4708). 

On September 8, 1958, the Commission released its Deci- 
sion denying the Deep South application (R. 3047-3080). 
The Commission determined that Deep South had failed to 
establish its financial qualifications to construct, own 


and operate the proposed station, with particular reference 
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to its proposed antenna tower (R. 3073, par. 59) ; and that, 
additionally, Deep South had failed to establish the cost 
of constructing a structurally suitable tower (R. 3075, 
par. 67). Having so concluded, the Commission deemed it 
unnecessary to consider the other issues in the proceeding 
and, consequently, no findings and conclusions were made on 
any but the finale tioans No. 4) (R. 3051, par, 12). 

On October 3, 1958, appellant filed a petition for 
reconsideration and rehearing of the Comniiewsionts Decision 
(R. 3082-3143). Opposition pleadings to Ajppaiaiadavls peti- 
tion were filed by Capitol (R. 3152-3178) and WKY (R. 3179- 
3186). On November 12, 1958, appellant filed a repiy to 
the opposition pleadings of Capitol and WKY (R. 3190-3202). 
In a Memorandum Opinion and Order released June 12, 1959 


(R. 3203-3209), the Commission denied appellant's petition 


for reconsideration and rehearing of its September 8, 1958 


Decision. 

On July 13, 1959, appellant filed its Notice of Appeal 
with this Court. WKY filed a Notice of Intention to Inter- 
vene on August 3, 1959, and Capitol Broadcasting Company 
a Motion for Leave to Intervene on August 12, 1959. On 
October 30, 1959, Broadcasting Company of the South filed 


a motion requesting that it be substituted for WKY as an 


intervenor in the subject appeal. 


on 
SUMMARY OF ARGUMENT 
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The financial issue in the proceeding placed the burden 


upon the appellant to establish its financial qualifications 


by clear and affirmative evidence. This required not only 
a showing of available funds, Dut a showing of an adequate 
firm commitment of such funds to the construction of appel- 
lant's proposed tower. 
A. 
The Commission properly concluded that the evidence 

‘ of record failed to establish that the appellant's equipment 
supplier, Standard Electronics Corporation, would, in fact, 
finance the construction and erection of appellant's proposed 
antenna tower. After consideration of all the evidence of 
record, the Commission reasonably concluded that the Vulcan 
Tower Company did not propose to utilize its own funds in 
the construction of the tower but relied on an advance of 
$190,000 to it by Standard Electronics; that no specific 
agreement therefor had been reached between Standard 
Electronics and Vulcan Tower; and, accordingly, that no 
sufficient commitment of funds for the tower's construction 
had been established on the record. 

B. 
The Commission's conclusion that the Vulcan Tower 

Company, (i.e., the Benns-Brennan partnership), was not 


financially qualified to construct appellant's proposed 
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tower, constituted a reasonable determination Acidncea fron, 
and supported by, substantial evidence of recorar This 
conclusion was based upon the failure of Mr. Benns and Mr. 


Brennan, as individuals, to commit affirmatively a total of 


$190,000 to the construction of the tower by Vulcan Tower 


Company. 
II. 
Subsumed in the financial issue in the procdeding 
was the question of the structural suitability of appellant's 
proposed antenna tower. Accordingly, this factor imposed 
upon the appellant the burden of establishing the proposed 
tower's structural suitability, a burden which appellant 
failed to sustain. 
A. i 
The Commission's conclusions relating to the tower 's 
structural suitability were properly a part of the proceed- 
ing. Its statutory authority to determine whether a pro- 
posed tower is structurally suitable flows implicitly from 
the authority contained in numerous provisions of Title 
III of the Communications Act to pass upon an applicant's 
statutory qualifications. Since it has authority to deter- 
mine an applicant's technical qualifications (Sections 
308(b) and 319(a) of the Act), the Commission was clearly 
correct in its conclusion that the structural suitability 


of appellant's proposed antenna tower was an inseparable part 


of the Commission's determination relating to appellant 's 


technical qualifications. 
B. 
The Commission properly evaluated and weighed the evid- 
ence in the record of the proceeding going to the question 
of proof of the construction and erection of a structurally 
Suitable tower such as proposed by appellant. Its determina- 
tion that appellant, after having been afforded a full 
Opportunity to prove its case, failed » sustain its burden, 
was a reasonable conclusion amply supported by substantial 
evidence of record. 
Iil. 
The Commission's action, enlarging the previously 
designated hearing issues to include one relating to ap- 


pellant‘'s financial qualifications, was fully consistent 


with the clear and unequivocal language of Section 309(b) 


of the Act and its relevant legislative history. The 
Commission‘s action neither prejudiced nor surprised appel- 
lant, since in the circumstances of this case, appellant 
was at all times, fully apprised of the Commission's reasons 
for enlarging the issues. Accordingly, the Commission's 
action was in full and complete accord with the letter 
and intent of the Communications Act and the Commission 
Rules. 
Iv. 
The Commission's forbearance in making findings 


conclusions on “the other issues" in the proceeding, 
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view of appellant's failure to sustain its burden of proof 


under the financial qualification issue, was an action 
fully consistent with the requirements of Section 8(b) of 


the Administrative Procedure Act, the applicable case 


law, and the Commission's prior decisions in cases of a 


| 
comparable nature. 
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ARGUMENT 

Appellant alleges that the Commission committed four 
errors in the course of the proceeding presently before the 
Court for review. In essence, appellant argues that the 
Commission erred! in its ultimate conclusion that the appel- 
lant failed to sustain its burden of proof establishing 
(lt) its financial qualifications to build its proposed tower 
(Br. 16-29), and (2) the proposed tower's structural suit- 
ability (Br. 32-42). With reference to alleged procedural 
errors, appellant contends (1) that the Commission erred 
in basing its decision solely on the issue of financial 
qualifications without considering the other issues in the 
proceeding (Br. 42-47), and (2) that the issue of appellant's 
financial qualifications was not properly made a part of 
the proceeding (Br. 11-16). We shall show below that 
appellant’s contentions, both as to alleged procedural as 
well as substantive errors, are without merit. 

I. APPELLANT FAILED TO SUSTAIN ITS BURDEN OF 

ESTABLISHING THE AVAILABILITY OF FUNDS TO 
CONSTRUCT ITS PROPOSED TOWER. 


&. The Evidence of Record was Insufficient 
to Support a Firm Financial Commitment 


Vulcan Tower Company. 


In its Decision (R. 3047-3080), the Commission con- 


cluded, on the basis of the record in the proceeding and 
the specific financing plan advanced, that appellant had 
failed to sustain its burden that it would, in fact, have 


available to it the necessary funds for use in constructing 


3/ 


its proposed tower. 

The Commission found that appellant, Deep South, is a 
corporation equally controlled, through personal and family 
holdings, by William E.Benns, Jr. and William J. Brennan 
(R. 3052, par. 14, 15); and that Vulcan Tower Company, which 
would actually build Deep South's transmitting tower, is 
an enterprise composed of the same ‘inde fdueats. eenms and 
Brennan, trading as co-partners (R. 3059, par. 28). In its 
application,:),ellant proposed to finance this comen by an 
arrangement involving its principal equipment supplier, 
Standard Electronics Corporation (R. 3053, par.17). At 
the hearing, it was established through the testimony of 
Mr. Benns that S:anard Electronics would purchase the tower 
from Vulcan Tower Company at a price of $190,000 and would 
sell it to appellant for $200,000 (Tr. 2934). The sale of 
the tower to appellant was to be on the same terms as the 
other equipment being supplied to appellant :7 S:andard 
Electronics, i.,e., 25% down, with the balance being paid 
37 Sections 308(b) and 319(a) of the Communications Act 
of 1934, as amended, 47 U.S.C. 308(b), 319(a), require a 
showing as to financial qualification, Furthermore, Section 
3.24(c) of the Commission Rules, 47 CFR 3.24(<)/ requires 
a “satisfactory showing" that the applicant is “financially 
qualified" to construct and operate the proposed station. 
That an affirmative showing on the record is required with 


respect to the matter of financial qualification is there- 
fore implicit in the basic statute itself. See! Columbia 


Broadcasting System, Inc., 3 Pike & Fischer,R.R, 1297, 

1299. In the subject proceeding, the Commission viewed 

the financial issue as encompassing not only the question of 
whether the funds proposed were available to construct the 


proposed tower, but also whether the proposed tower would be 
structurally suitable (R. 3052, par.13). 
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over 2 period of three years at 6% interest. 

In its Decision, the Commission concluded that the 
record failed to establish that Standard Electronics would, 
in fact, finance the construction and erection of the tower. 
After careful consideration of the evidence of record, both 
in exhbit form and the record testimony, the Commission con- 
cluded, and we submit, reasonably, that the record disclosed 
that the Vulcan Tower Company (the Benns-Brennan partnership) 
did not propose to utilize its own funds in the construction 
of the tower but relied on an advance of $190,090 to it by 
Standard; that no agreement had been reached between Standard 
and Vulcan relating to the construction of the tower; aad, 
accordingly, that no sufficient commitment of funds for its 
construction had been established (R. 3072, par. 58, 3073, 
par. 59). 

Appellant in its brief argues that the uncontradicted 
evidence of record establishes that Standard Electronics 
is committed to finance the proposed tower by obtaining it 
from Vulcan Tower Company (the Benns-Brennan partnership) 
for $190,000 and selling it to Deep South for $200,000, on 
the same terms as the other equipment proposed to be furnish- 
ed by Standard Electronics (Br. 16-21). Im support of its 


contention, appellant relies on Standard Electronics" written 


proposal (R. 705-706) to furnish Deep South certain specified 


equipment for $544,657.25 at 25% down with the balance over 
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three years (R. 706). This proposal contains an item for a 


“tower”, not otherwise identified, for $200,000, but referred 


to in an affidavit of Standard's District Sales Engineering 


Manager, James T. Campbell (R. 716-718), as a Vulcan Tower 
| 
Company tower (R. 717). Appellant therefore contends that 


Since its equipment proposal with Standard Electronics speci- 
fies a “tower™, and the affidavit of one of Standard's agents 
refers to a “Vulcan Tower Company tower", it follows therefrom 
that "Standard Electronics is committed to finance the sale 


to appellant of a Vulcan Tower exactly as proposed by appel- 
5 


lant_ in its application.” (Br. 18) (Emphasis added.) 


4/ Appellant also argues (Br. 21-22) that it is the Commis- 
sion's policy, as set out in Radio Station KFH Company, 9 Pike 
& Fischer, R.R. 796(c), not to require an applicant to produce 
a binding contract for equipment, but to rely on' mere price 
quotations from equipment suppliers; and that the Commission's 
failure to apply its KFH policy to the instant case was arbi- 
trary and an abuse of discretion. However, it is clear that 
the Commission's distinction between the “ordinary case", 

(R. 3204, par. 3) wherein the policy applies, and its inap- 
plicability to the out of the ordinary Vulcan-Standard-Deep 
South arrangement (wherein the equipment supplier's "role 

is to be that of a financing conduit from one Brennan-Benns 
entity to another” (Ibid,)), was a reasonable conclusion 
predicated upon abundant record support. 


S_/ Appellant's statement, in this respect, is incorrect. 
Deep South's application, at the time the financial issue 
was designated for hearing, disclosed only that Vulcan 

Tower Company had committed itself to construct the proposed 
2,000 foot tower at a total cost to Vulcan of $131,050, and 
no commitment of Standard Electronics to finance the sale of 
a Vulcan tower to appellant was disclosed therein (R. 86). 
As the Commission recognized in its Decision, the appellant 
never produced or offered to produCe any evidence in support 
of the commitment of Vulcan Tower to construct the proposed 
tower. Rather, in the course of the hearing, it! endeavored 
instead to establish a new and different financial plan, 
i.e., the alleged commitment of Standard Electronics to 
finance the sale to appellant of a Vulcan tower (BR. 3059, 
par. 29). ; 
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This conclusion, however, is unjustified in light of 
the evidence of record in this case. Mr. Benns, who testi- 
fied with reference to the arrangement between Standard 
Electronics and Vulcan Tower Company, condeded: 

(1) that no formal writtea contract existed whereby 
Standard Electronics was obligated to purchase and pay 
for the Vulcan tower (Tr. 3340); 

(2) that he and Standard‘s agent, Mr. Campbell, only 
agreed orally, after Mr. Campbell had checked with his home 
office, that Standard would purchase the tower from Vulcan 
for $190,000 andi sell it to Deep South for $200,000 (Tr. 
3340); and 

(3) that he did not know when Standard intended to 
pay Vulcan the $190,000, i.e.. whether the tower was to be 
constructed with monies advanced for that purpose by Standard, 
or whether the cost of construction was to be met with the 
Benns-Brennan partnership (Vulcan Tower Company) funds, as 
such, with payment by Standard on completion and delivery 
of the tower (Tr. 2934-2935; 3203-3204). 

Aside from the aforementioned testimony, the only other 
documentary evidence relating to the Standard-Vulcan agree- 


ment is contained in Deep South's Exhibits No. 26 (R. 719- 


720) and No. 22 (R. 705-706) which set out Standard's pro- 


posal to supply Deep South a “tower” for $200,000 and Mr. 
Campbell‘s affidavit that such “tower” would be a Vulcan 


tower (R. 716-718). 
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In light of the record as made by appellant, it is clear 
6 


that under controlling Commission policy, the Commission 
could not make the assumption that the $190,000 could be bor- 
rowed or advanced by Standard Electronics to Vulcan without 
specific and unequivocal evidence in the record as to the 
availability and commitment of the funds for the purpose of 
financing the proposed 2,000 foot tower. 

Appellant's second major contention in this area of 
financial qualifications is that Deep South and its princi- 


pals are ready, willing and able to construct the proposed 


tower even without financing by Standard Electronics (Br. 23- 
29). However, as will be demonstrated below, this new 
financing plan was proposed for the first time in appellant “s 
petition for rehearing and,as the Commission properly stated 


in its Memorandum and Opinion on rehearing (R. 3203-3209), 


6/ This policy is reflected by the Commission' : clear-cut 
holdings in All-Oklahoma Broadcasting Co,, 4 Pike & Fischer, 
R.R. 1253, and Key Broadcasting Corp., 3 Pike & Fischer, R.R. 
1022, that the burden is upon the applicant, notion competing 
applicants or the Commission, to make the spuliceae case 
concerning financial qualifications. In the All-Oklahoma 

Broadcasting Co. case, the Commission stated (4 rakere 

Fischer, R.R. at 1266-1267): 

"Upon the issue of financial qualifications,... 
the burden is on the applicant to make the | 
"satisfactory showing’. If the record shows 
neither cash nor liquid assets available and 
committed for the purpose of financing the | 
proposal, and therefore the applicant must | 
resort to loans or advances of money, a fail- 
ure to indicate the source and terms of such 
loanSis fatal. Specific plans for financing 


a_broadcast enterprise must be shown and they 
must be shown in the record." (Emphasis added. ) 
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“This argument is clearly irrelevant, for it contemplates a 
method of financing not proposed on the record.” (R. 3205, 
par. 4) (Emphasis added.) We respectfully submit that this 
argument is equally irrelevant in appellant's presentation 
thereof to this Court. 

It should be pointed out that appellant's application, 
at the time it was designated for hearing, called for a 
$131,050 tower to be constructed by the Vulcan Tower Company 
(R. 86). : In the course of the hearing, appellant abandoned 
this financing proposal, as advanced in its application, and 
proposed, instead, that Vulcan would receive $190,000 from 
Standard Electronics with which it proposed to construct the 
tower; and Standard Electronics, in turn, would sell the 
tower to Deep South. Having failed in establishing this 
second plan by clear and affirmative evidence of record, 
appellant then endeavored, in its petition for rehearing, 
to advance yet a third financing plan, i.e., that Deep South 


and its principal officers, directors and stockholders, 


Benns and Brennan, would add to the corporation's previous 


commitments, such additional funds as would be necessary for 


the tower's construction. Clearly, the Commission was correct 


7/ Appellant's modification application, as submitted to 


the Commission on May 10, 1954, proposed a 1,789.5 foot 
tower to be constructed by Vulcan Tower for $115,962 (R. 
39). This application was subsequently amended on October 
22, 1954, to specify a 1,993 foot to be constructed by 
Vulcan for the $131,050 figure (R. 86). It was in this 
amended form that the application was designated for hear- 
ing (8. 3047). See also fn. 5, supra. 
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in characterizing this third, alternative proposal, belatedly 
submitted subsequent to the closing of the record in the pro- 


ceeding, as "irrelevant". The appellant submitted a specific 
P i 


financing plan as part of its application. Having failed to 


sustain its burden of proof with reference to that plan, it 
could not properly at that posture of the proceeding, nor 
now before this Court, rely on an alternative plan. = 

The Commission's rejection of this Deep-South-Breanan- 
Benns financing proposal as an irreievant submission, “not 
proposed on the record” (R. 3205, par. 4), was obviously 
a proper action, in view of the complete variance between 
this belatedly argued financial proposal and that which 
appellant endeavored to establish, albeit unsuccessfully, 
on the record in this proceeding. Certainly, iti dia not 
constitute unreasonable action on the Commission's part 
to hold the appellant to the burden of Seem nbnsnleaay the 
specific financial plan proposed in its application and on 
the basis of which the Commission designated the financial 
issue for hearing, i.e., whether Vulcan Tower Company, the 


Benns-Brennan partnership, or Benns and Brennan in their 

a/ It is important to emphasize, as is more fully developed 
in our Point III, infra, that at no stage of the hearing did 
the appellant request to amend its application to conform to 
this alternative plan. In this connection, see Section 1.311 
(b) of the Commission Rules (formerly Section 1.365(a)), 

47 CFR 1.311(b), and Fox Valley Broadcasting Co.; 17 Pike & 
Fischer, R.R. 834; Broadcasters, Inc.. 18 Pike & Fischer, 


R.R. 437; Wabash Valley Broadcasting Corp., 18 Pike & Fischer, 
R.R. 204a. 
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individual capacities, were financially capable of construct- 


ing 3 structurally suitable tower for $190,000. This issue 


is clearly unrelated to the financial proposals which appel- 
lant now argues the Commission should have considered, viz., 
that Deep South alone, or Deep South in combination with 
Brennan and Benns, (Br. 23-24), possess sufficient uncommitted 
funds to finance the construction by Vulcan of Deep South‘s 
proposed tower. The Commission properly rejected it and, 
we respectfully submit, this Court should do likewise. 

B. The Evidence of Record was Insufficient 


to Support a Firm Financial Commitment 


by Brennan and Benns to Vulcan Tower 
Company. z 


In its Memorandum Opinion and Order on rehearing 
(RB. 3203-3209), the Commission concluded that, “Vulcan would 
be qualified to build the tower if Brennan and Benns would 
devote sufficient of their personal funds to the project 
but no adequate firm commitment of such funds has been 
established.” (R. 3204). Appellant in its brief (Br. 23) 
argues that, “The record establishes that Mr. Brennan and 
Mr. Benns do have sufficient funds to build the tower, even 
without financing from Standard Electronics and that they 
are willing to do so.” Appellant therefore concludes 
(Br. 29) that the Commission's conclusion to the contrary 
“is clearly arbitrary, capricious and completely unsupported 


by and contradicted by the record." 
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In support of its contention that Mr. Benns and Mr. 
Brennan have committed their personal funds toconstruct 
Deep South's proposed tower without financing from Standard 
Electronics, appellant relies upon that portion of the record 
testimony wherein Mr. Benns indicated, “{ Soratiaaly would 
assist the corporation financially if it became necessary. 
But I might add that it is my opinion and the opinion of 

from us | 

Mr. Brennan that such financial assistance/ will not be 
necessary.” (Tr. 2921). (Emphasis added.) Basing its argu- 


ment upon this quotation from the record, appellant now 


contends that Mr. Benns can therefore make available, and 


will make available to the corporation (Deep South), an 
| 


additional sum of $90,150 of his uncommitted andi unencum- 
bered personal funds to finaace che construction’ and erection 
of Deep South‘’s proposed tower, despite the fact that Mr. 


Benns" record testimony in no way indicates that he would 
9/ 
— 

make available all of his assets to Deep South. ; Appel- 


lant nevertheless argues that it is dear from the above- 


quoted language that Mr. Benns was, in fact, making a 


79/ The appellant arrives at this $90,150 figure on the 
following basis (Br. 24): the Commission found (R. 3057, 
par. 25) that Mr. Benns‘ balance sheet showed liquid assets 
in excess of liabilities of $102,000; subtracting therefrom 
his commitment of $11,850 to Deep South to finance the pur- 
chase of studio and transmitter sites and the construction 
of studio and transmitter buildings (R. 3058, par. 27), 
leaves Mr. Benns with a balance of $90,150. Clearly, in 
the absence of a specific commitment of all his remaining 
liquid assets towards construction of the proposed tower, 
the Commission would have had no warrant for reaching the 
conclusion that Mr. Benns was willing to commit his 

liquid assets intheir entirety to Deep South in further- 
ance of its proposal. 


Oa 
specific commitment of funds towards the construction of the 
proposed tower (Br. 27-28). Appellant's contention in this 
respect (as is evident from its brief) is predicated on a 
series of assumptions unwarranted by Mr. Benns’ record testi- 
mony. Thus, appellant argues, that Mr. Benns" willingness to 
“assist the corporat ion financially if it became necessary” 
actually meant that Mr. Benns was referring to the “corpora- 
tion project” which, in turn, meant that Mr. Benns was refer- 
ring to the "construction of the station", in turn, meaning 
that he was referring to the construction of the tower which 
the corporation was to use, i.e., a Vulcan tower (Br. 27-28). 
It is beyond dispute that the financial issue, as worded 
by the Commission and of which appellant was duly apprised, 
clearly placed the burden upon appellant to establish its 
financial qualifications by affirmative evidence. This 
required not only a showing of available funds, but a show- 
ing of an adequate firm commitment of such funds to the 
construction of the tower. Therefore, the Commission, on the 
basis of the record testimony by Mr. Benns indicating only a 


general pledge of assistance to the corporation, reasonably 


concluded that such a pledge did not constitute the requisite 


specific commitment to the partnership (Vulcan Tower Company) 
of personal funds for the purpose of constructing the pro- 
posed $190,000 tower. 

With reference to Mr. Brennan's purported commitment, 


appellant next relies on that portion of Mr. Brennan's 
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testimony (Tr. 3384-3385) wherein Mr. Brennan, in substance, 
committed himself to advance a total of $115,900 to the 
corporation, if necessary, in connection with its proposal. 
From this clear and unequovical statement, appeljant now 
argues that Mr. Brennan, therefore, in fact will advance 
$123,700 to the corporation, although Mr. Brennan in his 
testimony made clear that the $115,900 “is the extent I 
am willing to commit myself to". (R. 3384). Since Mr. 
Brennan unequovically placed a specific limit onijaits commit— 
ment on the record, there is no warrant in appellant's 
argument (Br. 27) for assuming that Mr. Brennan meant any- 
thing other than that which he stated. | 

In light of the above commitmen: by Mr. Brenaan to 
devote $115,900 of his personal funds to “Deep South or 
Vulcan” (Tr. 3384) and lack of any commitment of a specific 
sum to the “project” by Mr. Benns, tne Commission's conclu- 
sion that the Benns-Breanaao partaéership (Valcan Tower 
Company) was not financially qualified to Conenrhics a 


$190,000 tower, was a reasonable conclusion drawn from the 


relevant facts of record. 


In sum, although the Vulcan partnership of Brennan and 


Benns, individually, possessed sufficient liquid assets to 
construct a $190,000 tower, as the Commission recognized 
(R. 3304), their record testimony did not Sinditicaitie their 
willingness to commit such an amount of their personal funds 


10/ 
to the tower's construction. Therefore, there was an 


10/ Appellant's brief on this point also contends that a 


combination of Deep South, Brennaa and Benns would also 
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insufficient basis upon which the Commission could conclude 
that Deep South had affirmatively established its financial 
qualifications on the record. See Columbia Broadcasting 
System, Inc., 3 Pike and Fischer, R.R. 1297, 1299. 

Appellant's final reliance (Br. 28-29) on the Commis- 
sion‘s Decision’ in Oregon Television, Inc., 9 Pike and 
Fischer, R.R. 1401, aff'd sub nom. Columbia Empire Telecast— 
ers, Inc. v. Federal Communications Commission, 97 U.S. App. 
D.C. 112, 288 F.2d 459, is misconcieved and inapplicable to 
the financial qualification question which was raised in this 
proceeding. As we have indicated above, the financial issue 
in this proceeding related to the availability of funds to 


the Vulcan Tower Company to construct a structurally suit- 


able tower, not the availability of funds to the applicant, 
Deep South, to construct the proposed tower. Assuming, 
arguendo, that the latter, had,in fact, been the proposal 


have 
submitted to the Commission, it could reasonably /concluded 


that Beep South's principal stockholders, having testified 


in support of Deep South's proposal, would therefore 


10/ (Cont ’d) have sufficient uncommitted funds to assume 


the financial obligation of constructing the tower (Br. 24). 
As we have heretofore pointed out, this portion of appel- 
lant‘s argument, which at the time it was presented to the 
Commission was deemed irrelevant, is similarly irrelevant 
at this stage of the proceeding. Appellant's contention 
that Deep South would have a surplus of $91,750 to be ap- 
plied to the financial burden of constructing the tower 

in the event Standard Electronics did not finance it, is 
an arithmetical surplus which appellant never established 
on the record of this proceeding; thus evidencing that it 
is a proposal which appellant did not previously contend 
as falling within the scope of the financial issue as 
designated for hearing in this proceeding. 
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“guarantee” the tower‘s construction by Deep South, even in 
the absence of a specific financial commitment of their per- 
sonal funds to do so. However, this is not the financial 
proposal which appellant endeavored io establish on the 
record in this proceeding. Nevertheless, appellant in its 
brief to this Court insists that, “For all practice? purposes 
Mr. Benns and Mr. Brennan are Deep South Broadcasting and 
Vulcan Tower Company.” (Br. 26, fn. 1) (Emphasis appellant ‘s. ) 
“Practical” as the identity between Deep South and Vulcan 
may be, it is nonetheless beyond question that they are 
separate and distinct legal entities. Why Mr. Brennan and Mr. 
Benns decided to effectuate their proposal chiceman/Reoeae 
distinct entities, is a matter solely of their own concern. 


11/ 
But having chosen so to conduct their business affairs, 


and having so proposed to finance the construction of appel- 


lant‘s 2,000 foot tower, they should aot now be permitted to 


argue that there 1s no difference between the corporate ap- 
plicant, Deep South, and the non-corporate builder of Deep 
South‘s proposed tower, the Vulcan Tower Company. Appellant's 
argument, therefore, that under the Columbia case, the Commis- 
sion should have “inferred” that Benns and Brennan, Deep 


South's corporate principals, would “guarantee” the financing 
| 


of the construction of the proposed tower by Vulcan Tower 


ll/ As is indicated above, the proposal contemplated the 
following unusual financial arrangement: the tower was to be 
constructed by them in their partnership capacity (Vulcan 
Tower Company); to be sold to their equipment supplier 
(Standard Electronics), and then to be resold to: the corpora- 
tion (Deep South), in which Brennan and Benns are the prin- 


cipal stockholders (80%). : 
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Company, the Benns-Brennan partnership, is an inappropriate 
application of the Columbia case to the facts of record 
established in this proceeding. 

From the foregoing, it is clear that the Commission's 
determination that the Vulcan Tower Company was not finan- 
cially qualified to construct the appellant's proposed 
$190,000 tower, in view of the failure of Mr. Brennan and 
Mr. Benns, as individuals, to commit affirmatively a total 
of $190,000 to the construction of tae tower by Vulcan, 
constituted a reasonable conclusion deduced from, and sup- 
ported by, substantial evidence of record. 

II. APPELLANT FAILED TO SUSTAIN ITS BURDEN 

OF ESTABLISHING THE STRUCTURAL SUITABILITY 

OF ITS PROPOSED TOWER. 

A. The Commission has Statutory Authority 
to Consider the Structural Suitability 
of Proposed Antenna Towers. 

In designating the issue relating to appellant's finan- 
cial qualifications for hearing (R. 351-354), the Commis- 
Sion stated, “We have not included any specific issue as 
to the cost of the proposed tower and its suitability 


from a structural standpoint since we believe such an issue 


is subsumed in the.../financial issue/ - namely whether... - 


{Brennan and Benns/ have sufficient funds to construct a 


Structurally suitable tower.” (R. 353). In its Decision of 
September 8, 1958 (R. 3047-3080), the Commission determined 
this portion of the financial issue adversely to Deep South 


by concluding that Deep South had failed to sustain its 
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burden of proving that its proposed tower was structurally 
suitable (R. 3073, par. 60) and that the recondy wheretoner 
was devoid of evidence as to the nature or the cost of erect- 
ing a structurally suitable tower (R. 3075, par. 66). Accord- 
ingly, the Commission concluded that, on this “separate, 
distinct, and independent ground”, Deep South had failed to 
prove itself financially qualified (R. 3075, par. 67). 

In its brief, appellant argues initially that the 
Commission's foregoing conclusions relating to the tower ‘s 
Structural suitability were not properly a part af the case, 
on the ground that such a determination is beyond the 
Commission's statutory power to consider (Br. 29-31). It 
argues, in substance, that the Commission has no particular 
expertise on tower construction and that such considerations 
have no bearing on that portion of the public interest/ahien 


12/ 
the Commission is concerned. 


Appellant's jurisdictional challenge is patently without 


merit. The Commission's statutory authority to determine 


ultimately whether a proposed tower is structurally suitable 
flows implicitly from its authority contained in numerous 


provisions of Title III of the Communications Act of 1934, 


12/ In its brief (Br. 32) appellant also argues that, “The 


ae of structural suitability is an issue which the 

members of the Federal Communications Commission are no 

more qualified to decide than are the members of: this Court.” 
In its petition for rehearing, however, appellant conceded 
that the Commission is not “incapable of deciding the ques- 
tion of /structural suitability/ (for the problem is not as 
esoteric and difficult as the witness Staubitz makes it 
appear),...." (RB. 3116). 
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as amended, 47 U.S.C. 301 et seq. Thus, under the provisions 
of Sections 308(b) and 319(a) of the Act, 47 U.S.C. 308(b), 
ete PEA Commission has specific authority to determine 
the technical qualifications of an applicant, which are as 
essential a statutory prerequisite as the applicant's legal 
14/ 
and financial qualifications. Further, the nature of the 
Commission's inquiry relating to technical qualifications 
is derived not only from the Act’s specific provisions, but 
also from the Commission Rules promulgated pursuant thereto. 
For example, Section 303(n) of the Act, 47 U.S.C. 303(n), 
provides, in pertinent part, that the Commission shall, 
“Have authority to inspect all radio installations associated 
with es ee ee ascertain whether in construction, instal- 


lation and operation they conform to the requirements of the 


rules and regulations of the Commission,...and the conditions 


13/7 Section 319(a) of the Act also provides, in pertinent 
part, that, “The application for a construction permit shall 
set forth...the type of transmitting apparatus to be used..." 
of which an antenna tower, obviously, is an integral part. 


14/ In implementation thereof, Section 3.24(e) of the 
Commission Rules, 47 CFR 3.24(e), requires a satisfactory 
showing, “That the technical equipment proposed, the location 
of the transmitter, and other technical phases of operation 
comply with the regulations governing the same, and the 
requirements of good engineering practice.” 


15/ Section 3(k) of the Act, 47 U.S.C. 153(k), states that, 
**Radio station’ or ‘station’ means a station equipped to 
engage in radio communication or radio transmission of energy.“ 
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of the license or other instrument of authorization under 
which they are constructed, installed or operated." It 
requires no elaborate argument to establish what jis an 
obvious proposition, i.e., that no applicant can be held to 
technically qualified if he does not show that the equip- 
ment with which he expects to operate the station will 
function satisfactorily. In addition, Section 303(q) of 
the Act, 47 U.S.C. 303(q), specifically authorizes the 
Commission to require the painting and/or illumination of 
radio towers if and when in its judgment such towers con- 
stitute, or there is a reasonable possibility that they may 
constitute, a menace to air navigation. See Simmons v. 
Federal Communications Commission, 79 U.S. App. D.C. 264, 
145 F.2d 578. Pursuant to thes? stacutory provisions, the 
Commission has adopted Part 17 of its Rules, 47 CFR 17.1 
et seq., which specifies, inter alia, certain marking and 
lighting requirements and provides that, in the paee of 
antenna towers over 500 feet above ground, a special aero- 


nautical study will be requirea pefore the Commission will 


approve the construction of an anteana tower. 


In the light of these provisions, all keyed to the 


public interest standard of Sections 307(a) and 309(a) of 
the Act, 47 U.S.C. 307(a), 309(a), the appellant's con- 
tention that the Commission's consideration of the tower 's 
structural suitability was beyond its statutory authority is 


completely without validity. On the contrary, im view of 
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the extraordinary circumstances presented here, the Commission, 
under the aforementioned provisions of the Act, had not only 
a significant purpose, but a duty in the public interest to 
conduct its inquiry into the tower's structural suitability. 
This is so because never before in the Commission's history 


had an applicant proposed to construct a tower of approxi- 
16/ 
mately 2,000 feet in height and, moreover, at the asserted 
17/ 


low cost of $131,050. Consequently, the proposal inherently 
gave rise to unique construction problems, in which the 
competence of the tower‘s designer and the tower's engineer- 
ing specifications required the Commission's close scrutiny 
and study. The consequences of inadequate or improper 
construction of such an uniquely high tower upon the public 
interest was a matter of which the Commission was acutely 
aware, If ever ithe Commission had been confronted with a 
proposal where the technical qualifications of an applicant 


were essential tio a proper determination of whether a grant 


16/ As of the date of this brief no tower or other man- 


made edifice of this height has yet been constructed; in 
fact, the tallest television tower ever erected in the 
world is that recently completed by Television Station 
WGAN-IV, Portland, Me., which rises to a height of 1,619 
feet above ground (Television Digest, Vol. 15, No. 44, p. 
8, November 2, 1959). For the Court's information, as 

well as for purposes of comparisoa, it should be noted that 
the Eiffel Tower rises but 984 feet above ground, and the 
Empire State Building but 1,472 feet (R. 248). 


17/ The Television Digest of May 25, 1959, Vol. 15, No. 21, 
States, at page 3, that, a “Good rule-of-thumb in calculat- 
ing tower cost is $100 a ft. up to 1250 ft., $120 a ft. for 
1250 to 1600-1700 ft. This includes purchase and erection 
of the tower and lighting facilities, plus cost of instal- 
ling transmission lines and antenna (but not cost of trans- 
mission lines and antenna themselves). This also excludes 
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of the application would be in the public interest, this was 
that case!’ That a tower of such tremendous height would not 
be in the public interest unless it was structurally suit- 
able is such an obvious proposition that we deem it unnecessary 
to further belabor it here. Cf. Simmons v. Federal Communica- 
tions Commission, supra. ! 

In summary, the Commission's rationale on this juris- 
dictional question may be stated briefly as folléws: the 


question of the tower's structural suitability hére was a 


necessary part of the question of the appellant's technical 


competency, in view of the unique circumstance which appel- 


lant's application presented to the Commission and, assuming 
the tower's technical feasibility, it then became a necessary 
element of the question of the appellani's financial com— 
petency to effectuate its construction, as well. ‘In short, 
the uniqueness of the appellant's proposal became an integral 


part of, and made imperative. the Commission's inquiry into 
ps // 

its technical and financial qualifications. | 

17/. (Cont ‘d) elevator, which runs about $20,000, and founda- 

tions - which cost about £10,000 for 1000-footers, $15,000 

for greater heights.” 


18/ Appeliant also argues at some length (Br. 30-31) that 
when the Commission designated the financial issue for hear- 
ing, it “did not intend that the hearing should become 
enveloped in a maze of wind loadiags, height factors, shape 
factors, gust factors, jet gust effects, moment diagrams, and 
such matters.” This contention is difficult to understand 
at this stage of the proceeding, inasmuch as that was the 
very nature of the evidence which appellant offered in the 
course of the hearing, and upon which the Examiner in his 
Initial Decision (R. 2233-2362), and the Commission in its 
Decision (BR. 3047-3080), predicated, in part, their findings 
and conclusions. Neither can the appellant legitimately 


— on — 
In light of the foregoing, the Commission was clearly 
correct in concluding (R. 3205, par. 6) that, since it has 
Statutory authority to determine the technical qualifications 
of an applicant (Sections 308(b) and 319(a) of the Act), it 
has similar authority to determine a proposed tower ‘s 


structural suitability. 


B. The Commission's Conclusion that Appellant 


Failed to Sustain its Burden of Proof is 


Supported by Substantial Evidence of Record. 


The Commission, in its September 8, 1958 Decision 


(RB. 3047-3080), reached its ultimate conclusion “that 


{Deep South7 has failed to demonstrate that it can construct 


a structurally suitable tower within the terms of its pro- 
posal" (R. 3075, par. 67), essentially, on the basis ofthe 
following findings: Deep South‘s proposed 2,000 foot tower 
was designed by Mr. Brennan, a registered consulting strue- 
tural engineer in the State of Alabama (R. 3061, par. 33). 
Mr. Brennan was the appellant's sole witness on the phase 


of the proceeding relating to the tower's structural suit- 


18/ (Cont ‘d) argue, as it attempts to do, (Ibid.), that it 
was not put on notice as to the necessity of offering proof 
concerning the structural suitability of the proposed tower. 
There was nothing ambiguous in the Commission's Order (R. 
351-354) wherein, through the use of a footnote, it explained 
and detailed the fact that the structural suitability of the 
Proposed tower was subsumed in the financial issue. If ap- 
pellant had considered this issue ambiguous, it had ample 
Opportunity under the Commission Rules to petition for clari- 
fication, a course @ action appellant notably failed to 
pursue. In the last analysis, however, had appellant not 
understood the full intended import of the financial issue, 
it would not have offered the evidence which, in fact, it 

did introduce in the proceeding. See Mansfield Journal Co. 


v. Federal Communications Commission, 86 U.S. App. D.C. 102, 
110, 180 F.2d 28, 36. 
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ability. However, he was not offered by appellant as an 


expert on the structural engineering aspects of high towers 
and expressed no opinion as to the suitability of appellant ‘s 
proposed tower from a structural standpoint (Ibid. ) In sub- 
Stance, Mr. Brennan testified that, although the) tower had 
not been actually designed in the sense that working blue- 
prints had been prepared, the type of construction had been 
planned (Tr. 3389-3390), material estimates had been made, 
and cost bids (on the basis of which the total cost of the 
tower ($190,000) was estimated) had been received (Tr. 3366, 
3429, 3422). Mr. Brennan further testified that the tower 
would be constructed in accordance with a documcar known as 
RETMA TR- ees that it would fully meet the minimum 
requirements set forth therein (Tr. 3389, 3391, 3397). 

In rebuttal, the intervenor, Capitol Broadcasting Co.. 
presented evidence through a witness, Edward J. Staubitz, 
who had spent some 35 years in the design and ingtallation 
of towers. As chairman of the committee which drafted RETMA 
TR-116 in 1945, and a consultant with the committee which 
redrafted the report in 1955 (R. 3066, par. 44), Mr. 
Staubitz was offered by Capitol as the man best qualified to 
explain and define the document's significance and applic- 
19/7 RETMA TR-116 is a document published by the: Engineer- 
ing Department of the Radio-Electronics-Television Maufac- 
turers Association in October, 1949, and reprinted in 
September, 1953. In part, it describes certain standards 
of wind loading which towers should be able to withstand 


depending upon their height and location (Deep Sone Ex. 
39-D, R. 738-743). 


KT ee 
ability to the structural requirements of very high towers. 
He testified that Mr. Brennan's design for the proposed tower 
was unsatisfactory on two grounds: (1) that Mr. Brennan fail- 
ed to compute 2ll of the accessories which would go on the 
tower (Tr. 4107) and that his specifications were, therefore, 
not in accordance with RETMA TR-116; and, (2) that the com- 
mittee which drafted RETMA TR-116 did not concern itself 
with towers in excess of 1,000 feet because, at the time 
the report was drafted, such towers were still in the future, 
and therefore the standards of that report could not properly 
be applied to Deep South's proposed 2,000 foot tower (Tr. 
4118-4119; R. 3070, par. 53). 

In its Decision, the Commission also made findings rela- 
tive to the required wind loadings on the proposed 2,000 
foot tower using methods suggested by several epee 
These findings were based on the testimony and computations 
of Mr. Staubitz (R. 3067, pars. 47, 48). Upon rehearing, 
the Commission recognized, in view of appellant's petition 
for rehearing arguing at some length (as does appellant's 
brief to the Court, pp 37-42) that Mr. Staubitz's com- 
putations were incorrect, that an examination of the 


record indicated that in some instances, "Mr. Staubitz's 


computations Laia7 not precisely conform to those recom- 


207 The authorities included the American Standard Building 
Code; a paper of Professor Sherlock of the University of 
Michigan published by the American Society of Engineers; 

the American Standards Map; and Staubitz's own method. 

(R. 3067, par. 47) 
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mended by the authorities on which he relied.” (R. 3206, par. 
7). The Commission went on to state, however, that this fact 
was without significance as to its ultimate conclusion, since 
the Commission did not rest its decision upon Mr.| Staubitz's 
computations (Ibid.) The appellant cries, “The Conmission 
ought not to be allowed to get away with this. ee (Br. 31). On 
the contrary, it is entirely proper and sppropriiate for the 
Commission upon rehearing to clarify its deci'sion| and to 
explain the decisional factors on which it relied in its 


ultimate conclusion. See Section 405 of the Communications 


Act, as amended, 47 U.S.C. 405. Cf., Southland Industries v. 


a 


ee 


Federal Communications Commission, 69 App. D.C. 82, 99 F.2d 


117, Saginaw Broadcasting Co., 68 App. D.C. 282, 96 F.2d 554, 


cert. den. 305 U.S. 613. 

Appellant further contends that Mr. Staubit2's con-_ 
clusion that Mr. Brennan did not make proper allowances for 
accessories to go on the tower 1n his wind loading computa-_ 
tion, etc. was based not on fact, but on unfounded assump- 
tions (Br. 33). It argues that Mr. Brennan testified that 
his specifications conformed to all the Scanidanas of RETMA 
TR-116 and, because that document provides that the factors 
in question must be taken into consideration, it must be 
inferred taat his calculations included such factors 
(Ibid.) Furthermore, it claims that while RETMA TR-116 


is not a set of specifications, it does set certain standards 


which all towers should meet and that Mr. Brennan's design 
meets those standards (Br. 35-36). 


RR 
The Commission in its Decision found (R. 3070, par. 53) 
and concluded (R. 3075, par. 65) that the tower would not 
necessarily be structurally suitable even if Mr. Brennan's 
design fully conformed to RETMA TR-116, because the document 
in question “is not a specification for tower designs;... 
it is merely a quality control document". In its Memorandum 
Opinion and Order on rehearing (R. 3203-3209), the Commis- 
sion further concluded that the appellant's case as to the 
tower's structural suitability was predicated not on expert 
testimony, but omy tne testimony of Mr. Brennan. His testi- 
mony was merely to the effect that the tower was designed in 
accordance with RETMA TR-116 (Tr. 3389, 3391, 3397). 
Accordingly, it was unnecessary for the Commission to deter- 
mine whether testimony solely claiming compliance with so 
generalized a publication as RETMA TR-116, was "an accept- 
able substitute” for the opinion of Mr. Staubitz, an engineer- 
ing expert on high tower design. Particularly persuasive 
was the fact that Mr. Staubitz was chairman of the committee 
which drafted RETMA TR-116 and he testified (Tr. 4118-4119) 
that, at the time the report was drafted, the committee was 
concerned with towers of 500 or 600 feet in height and that 
towers of 1,000 feet or higher were still in the future 
(R. 3206, par. 8). Thus, the Commission found that the 


record was devoid of any evidence tending to prove the pro- 


posed tower's structural suitability other than its purported 


compliance with the inapplicable standards of RETMA TR-116, 


a7 = 


appellant’s arguments, contentions, and unfounded icharges to 
the contrary notwithstanding. We submit that the absence of 


such evidence gave the Commission no alternative but to find 
| 
the appellant not financially qualified to construct its pro- 


posed tower. 

In light of the above, it is clear that the Commi s- 
sion properly evaluated and weighed the evidence in the 
record of this proceeding going to the question of proof of 
the construction and erection of a structurally suitable 


tower such as proposed by appellant. And its conclusion 


that appellant, after having been afforded a full opportunity 


to prove its case, failed to sustain its burden, was a 
reasonable conclusion amply supported by substantial evid- 


ence of record. 


III. THE COMMISSION, BY ENLARGING THE 
PREVIOUSLY DESIGNATED HEARING ISSUES 
TO INCLUDE ONE RELATING TO APPELLANT'S 
FINANCIAL QUALIFICATIONS, PROPERLY 
MADE THE LATTER ISSUE A PART OF THE 


ee 


PROCEEDING. | 

In the first of two contentions alleging procedural 
errors committed by the Commission in the counsehog the 
proceeding presently before this Court for review -- the 
second is discussed in our Point IV, infra, -- the appellant 
claims that the Commission violated Section 309(b) of the 
Communications Act, 47 U.S.C. 309(b), in enlarging the 
issues, after designating Deep South's application for a 
hearing, to include a financial qualification issue without 


having given appellant, in effect, a second notice and op- 


——— 
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portunity to reply, pursuant to that Section (Br. 11-16). 
Appellant argues that sinceit did not receive such notice 
and opportunity to reply, it was unable to approach the 
hearing fully informed as to what phases of its application 
the Commission questioned (Br. 14). Appellant also argues 
that because of this, it was unable to meet the Commission's 


objections to its application by providing necessary supple- 


mental information or otherwise amending its application 


prior to designation of the financial issue for hearing (Br. 
16). 

In its Memorandum Opinion and Order (R. 3203-3209) deny- 
ing appellant's petition for reconsideration and rehearing, 
the Commission properly rejected these very arguments on 
the ground that Section 309(b) does not apply to Commission 
actions enlarging the issues after designation of an applica- 
tion for hearing (R. 3208-3209). 

Section 309(b) of the Communications Act provides, 
in pertinent part, that: 


If upon examinationof any such application 

the Commission is unable to make the finding 
specified in subsection (a), it shall forth- 
with notify the applicant and other known 
parties in interest of the grounds and reasons 
for its inability to make such finding. Such 
notice, which shall precede formal designation 
for_hearing, shall advise the applicant and 
other known parties in interest of all objec- 
tions made to the application as well as the 


21/ As is made clear in our Counterstatement of the Case, 
supra, the Commission did, prior to designating appellant's 
application for hearing, comply with the “notice” (R. 112- 
113) and “opportunity to reply” (R. 114-119) procedure 
specified by Section 309(b) of the Act. 
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source and nature of such objections. Fol- 
lowing such notice the applicant shall be 
gwen an opportunity to reply. If the Com- 
mission, after considering such reply, shall 
be unable to make the finding specified) in 
subsection (a), it shall formally designate 
the application for hearing on the grounds 
or reasons then obtaining... (Emphasis 
added) 


Thus, it is clear from the very wording of the Section that 
it is intended to apply solely to situations which “precede 


. 


formal designation for hearing” and was not intended to 
apply after such designation. It is also Supilonsiataion the 

statutory language that, to the extent that it does provide 
for notice and opportunity to reply prior to formal designa- 


tion for hearing, it does so for the purpose of eliminating 


hearings where possible, thereby expediting the Commission™s | 


2/ 


processes to the applicant ‘s and the Commission's advantage. 
Any doubt as to the clear meaning of the statutory 

language, however, is dispelled by the relevant legislative 

history which,demonstrates with certainty that the Section 

309(b) “notice” and “opportunity to reply™ procedure was 

not meant to be applicable after formal designation of an 


application for hearing. The House Report on the Communica- 


tions Act Amendments, 1952, in commenting on the notice 


requirements of Section 309(b), states that: 


227 Congressman Oren Harris, in discussing the amended 
Section 309(b) in the_House, stated that, “It is hoped that 
that this provision /notice and opportunity to reply/ in 
many instances will save the time of the applicant and of 
the Commission and will make unnecessary in many|cases the 
holding of hearings by the Commission.” (98 Cong, Rec. 
7393) 
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Such notice, which must precede formal 
designation for a hearing, must advise 
the applicant and other known partie’ 
in interest of all objections made to 
the application as well as the source 
and nature of such objections. Follow- 
ing such notice, the applicant will be 
given an opportunity to reply. (H. Rep. 
No. 1750, 82nd Cong., 2nd Sess., p. 10) 
{Emphasis added) 


Moreover, the Commission has consistently taken the 
view that Section 309(b) has no applicability after an ap- 
plication has beenformally designated for hearing. When 
Gonfronted with the same argument as is being here advanced 
by appellant, the Commission stated in WSAV, Inc., 10 Pike 


& Fischer, R.R. 402, affirmed on other grounds, sub nom. 


WJIV-TV, Inc. v. Federal Communications Commission, 97 U.S. 


App. D.C. 291, 231 F.2d 725, that: 


Clearly Section 309(b) does not preclude 

the Commission during the course of a 
proceeding ordered upon an application 

and upon proper notice, from expanding 

the scope of the inquiry therein to 

include public interest considerations 

based upon facts brought to its attention 
after such proceeding was instituted. Just 
that situation here prevailed. The Commission 
was not informed of the alleged premature 
construction by WSAV until several months 
after entering its original order of designa- 
tion on May 13, 1953. It was appropriate 

and consistent with the requirements of 
Section 309(b) of the Act, on the basis 

of the factual allegations made in WJIV-TV's 
petition, filed September 28, 1953 and 
properly served upon WSAV, to expand the 
issues by Commission ordér of October 16, 
1953, inthe manner and to the extent set 
forth herein above. There is no question 

as to the adequacy of the notice given WSAV 
of the added issue as to its opportunity to 
meet such issue in hearing. (10 Pike & 
Fischer, R.R. at 430(i)) (Emphasis in original) 
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Similarly, in Fox Valley Broadcasting Co., 17 Rake G& Fischer, 


R.R. 841, the Commission reiterated its view that, we 2 the 
requirements of Section 309(b) relate to procedures which 
must be followed prior to designation for hearing. (Id. at 
842). We submit that this consistent Commission Anterpre- 
eee a provision of its governing statute is entitled 
to considerable weight. See Bowles v. Seminole Rock Co 


Pee 


325 U.S. 410. 

Thus, it is apparent from the plain wording of the 
statute, its legislative history, and consistent prior 
Commission interpretations thereof, that the notice and 
Opportunity to reply provision of Section 309(b) was not 
designed to apply, and never has been applied, to situations 
such as this, where an additional issue was designated for 
hearing after an application had been formally deistignaticd 
for hearing. 

Nor is there any merit to appellant's various conten-— 
tions that it was prejudiced when the Commission added 
the financial qualification issue for hearing, without 
sending it another Section 309(b) notice (Br. 14-15). In 
making these arguments of alleged prejudice, appellant con- 
pletely ignores the posture of the proceeding at the time 
23/ No Commission decisim has been cited by a alent’ 
nor does one exist, indicating that the Commission has 
ever held that Section 309(b) requires it to comply with 
the “notice” and “opportunity to reply” procedure before 
it may designate new issues for hearing requested by 


intervening parties subsequent to formal destivnenees of 
an application for hearing. 
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the Commission designated the financial qualification issue 
for hearing. It should be emphasized that, at the time 
the Commission enlarged the previously designated hearing 
$ssues to include one relating to appellant's financial 
qualifications,;| it had se fully complied with the 

y 


requirements of: Section 309(b)/having given appellant 


the requisite statutory notice and opportunity to reply 


as provided by the Section prior to designating appellant's 


application for hearing, and appellant had in fact replied 
to the Commission's notice (R. 114-119). It was only sub- 
sequent thereto, after appellant's application had been 
formaliy designated for hearing on other issues, that the 
Commission's attention was directed to the fact that as a 
result of petitions to enlarge issues filed by the inter- 
venors before the Commission, WKY (R. 153-158) and Capitol 
(RB. 311-315), a substantial question existed concerning 
appellant's financial qualifications (R. 352-353). 
Appellant thus is in reality, but under the guise of 
alleged Commission non-compliance with Section 309(b), 
attacking the Commission's right to enlarge issues after 
formal designation of an application for hearing. When new 
matters are brought to the Commission's attention by another 
party or parties, whereby questions are raised which might 
have a serious bearing on an applicant's basic statutory 
qualifications, or otherwise affect the public interest, 


and such questions are not adequately resolved in an ap- 
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plicant’s reply pleadings, the Commission will enlarge the 
issues in the hearing to inquire into such aera 

The Commission Rules specifically provide in Section 
1.141 (formerly Section 1.389), 47 CFR 1.141, that motions 
to enlarge, change or delete issues may be filed by any 
party to a hearing. Further, Section 1.13 of the Rules 
(formerly Section 1.730), 47 CFR 1.13, provides an oppor- 
tunity for a party to a hearing to respond to a motion to 
enlarge issues forthe purpose of informing the Commission 
as to any reasons which would obviate the flacee eres of 
additional sesiiesee we have heretofore indicated, this 
opportunity was available to appellant in the instant pro- 
ceeding and appellant did, in fact, reply tothe motions 


to enlarge issues filed by WKY and Capitol. It is there- 


fore clear that appellant, prior to the Commission's 


enlargement of the issues, had a full opportunity to 


apprise the Commission of any reasons why the intervenors' 


24/ Neither Section. 1.141 nor Section 1.13 of the Commis- 
sion Rules provide or require that prior to the Commission's 
adoption of a requested enlargement of the previously 
designated hearing issues, that a completely redundant 
notice must be given an applicant pursuant to Section 309(b) 
of the Act. And the latter Section does not require that 

a second notice be sent to an applicant in circumstances 
where there is an enlargement of the issues by the Commis- 
sion. It is thus evident that the notice requirements of 
Section 309(b) appertain to a Commission procedural require- 
ment to be fulfilled prior to designation of an application 
for hearing, while the aforementioned Commission! Rules per- 
tain to procedural matters after designation for hearing. 

We submit that this interpretation is consistent both with 
logic and well-known rules of statutory interpretation. 
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motions should not have been granted. 

Neither did the Commission's action here give rise to 
any element of prejudicial surprise to appellant. Deep 
South was sufficiently apprised, prior to the time the 
actual hearing began, of the reasons why the Commission 
could no longer abide by its previous ex parte finding as 
to appellant*s financial qualifications (R. 125), in view 
of the information presented to it by the intervenors in 
their petitions to enlarge issues alleging a failure of ap- 
pellant to demonstrate that it was, in fact, financially 
qualified. In its Memorandum Opinion and Order released 
July 1, 1955 (R. 351-354), enlarging the previously desig- 
mated issues to include one relating to appellant's finan- 
cial qualifications, the Commission explicitly stated 


(R. 352-353, par. 5) that: 


While several of the arguments made /as_ 
to appellant's financial qualifications/ 


25 Additionally, appellant's contention (Br. 15) that 
inspite of its reply to the intervenors' petitions to 
enlarge issues, it was till entitled to further notice from 
the Commission and further opportunity to reply, com- 
pletely ignores the function of the Commission which sits 
not as a party litigant but as an “arbiter”. See S. Rep. 
No. 44, 82d Gong.. lst Sess., p. 8. It is obvious, there- 
fore, that a pleading addressed to the Commission in the 
form of a reply to a pleading of another party to the 
proceeding, is equivalent to an opportunity to reply to 

the Commission itself. In the last analysis, the specious- 
ness of appellant's argument on this point is made obvious 
by thefact that no where in its brief does it allege that 
had it, in fact, been given the redundant second notice 
pursuant to Section 309(b), that it could, or would, 

have produced any arguments other than those which it did 
infact advance in its pleadings submitted pursuant to the 
Commission Rules. 
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appear to us to be without meit, others, such 
as the ability of WSLA's twomain stockholders, 
William E. Benns, Jr. and William J. Brennan, 
either individually or through the Vulcan — 
Tower Company (which they own) to construct” 
the proposed tower and transmitter and studio 
buildings do appear to raise substantial ques- 
tions. Accordingly, we have decided to include 
the following issue: 


To determine whether the applicaat 

is financially qualified to construct, | 
own, and operate the proposed station, | 
including the question whether 
William E. Benns, Jr. and William J. 
Brennan are financially qualified to 
effect that portion of ta2 construc- 
tion for which they have committed 
themselves through the Vulcan Tower 
Company, and individually, through 

the supplying of land and buildings. 
(Footnotes omitted. ) 


Thus, the Commission's Order itself enlarging the issues 


informed appellantthat its financial qualifications had 
now come into issue and, that the Commission now question- 
ed appellaat‘s financial qualifications, with particular 
reference to the construction of its proposed antenna tower 
(R. 352-353). No more than this was required either by due 


process or by Sections 5(a) and 5(b) of the Administrative 
26/ 
Procedure Act, 5 U.S.C. 1004(a), 1004(b). 


Finally, there is no support in any respect for appel- 
lant's argument that it was prejudiced by the Commission's 


action in enlarging the issues on the ground that it was 


26/7 In Mansfield Journal Co. v. Federal Communications 
Commission, 86 U.S. App. D.C. 102, 180 F.2d 28, tais Court 
stated the rule that: “Designations for hearing, like 
pleadings under modern procedure, are for the purpose of 
reasonably apprising the party of the issues involved, 

and are not to be struck down for non-prejudicial 
deficiencies.” (86 U.S. App. D.C. at 110, 180 F.2d at 36) 
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deprived of an opportunity to correct any deficiencies in its 
application prior to designation of the financial issue for 
hearing. The Commission Rule on amendment of applications 
was available to it for just such a purpose, appellant's 
claims to the contrary notwithstanding (Br. 16). 

Under the Commission Rules, appellant could have peti- 
tioned the Commission for leave to amend its application 
at any time up until the release of the Hearing Examiner's 
Initial SR ke the Commission has frequently 
permitted amendment of an application for good cause shown 
where it has added an issue subsequent to the application's 
formal designation for hearing, when there has been a 
petition for leave to amend in order to meet objections 


raised by such new issue. See Greater Erie Broadcasting Co., 


16 Pike & Fiseher, R.R. 494, affirmed sub non. Leon Wyszatycki 


v. Federal Communications Commission, 105 U.S. App. D.C. 399, 


267 F.2d 676; Capital Television, Inc., 19 Pike & Fischer, 


R.R. 25; Indianapolis Broadcasting, Inc., 10 Pike & Fischer, 
R.R. 1006; and KFAB Broadcasting Co., 10 Pike & Fischer, R.R. 


1058. Appellant, however, never sought relief by way of 


27/ Section 1.311(b) ofthe Rules (formerly Section 

1.365), 47 CFR 1.311(b), provides that: "Requests to 

amend an application after it has been designated for 
hearing will be considered only upon written petition pro- 
perly served upon the parties of record, and will be granted 
only for good cause shown." At the time of the hearing in 
this proceeding, the predecessor Section 1.365 provided 

for amendment of an application after it had been desig- 
nated up until the time of the Hearing Examiner's Initial 
Decision. Present Section 1.311(b) removes this limitation. 
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ment. On the contrary, after the financial issue had been 


made part of the proceeding, it continued to stand on its 
original financial proposal and attempted, albeit unsuccess— 


fully, to sustain its burden in connection therewith. 

In view of the foregoing, we respectfully submit that 
the Commission*s action enlarging the previously designated 
hearing issues to include one relating to appellant's finan- 
cial qualifications was fully consistent with the clear and 
unequivocal language of Section 309‘b) and its relevant 
legislative history. The action taken neither prejudiced 
nor surprised appellant, since, in the circumstances of this 
case, it was fully apprised of vhe reasons therefor. Accord- 
ingly, we respectfully submit that the Commission's action 
was in full and complete accord with the letter ati intent 
of the Communications Act and the Commission cag 

IV. THE COMMISSION WAS NOT REQUIRED UNDER 

SECTION 8(b) OF THE ADMINISTRATIVE 
PROCEDURE ACT TO MAKE FINDINGS AND 


CONCLUSIONS ON THE OTHER ISSUSS_ IN THE, 
PROCEEDING AFTER HAVING FOUND DEEP 


SOUTH NOT FINANCIALLY QUALIFIED. i 


| 

In its Decision (R. 3047-3080), the Commission also 
concluded that, in view of appellant‘s failure to sustain 
its burden of proof under the financial qualification issue, 
“detailed findings and conclusions with respect to the other 
issues...would serve no decisional purpose.” (R. 3051, par. 
12). | 

“Appellant argues (Br. 43) that the Commission's deter- 


mination to forbear making findings and conclusions on 


ae 


“the other issues" is violative of Section 8(b) of the 
Administrative Procedure Act, 5 U.S.C. 10907(b), and con- 
tends that Section 8(b) requires that all designated issues 
must be the subject of findings and conclusions in the 
Commission‘s decision. Appellant further contends (Br. 46- 
47} that the Commission's forbearance to rule on “the other 
issues” imposes an unjustifiable burden on it as well as 
any other applicant in similar circumstances, in the event 
of an appeal, for, if such appeal is successful, the only 
issue disposed of would be the financial issue, and further 
administrative proceedings would be necessary to resolve 
the remaining issues originally designated for hearing by 
the Commission. We respectfully submit that appellant's 
entire argument onthis point not only misconceives the 
plain statutory language of Section 8(b) of the Administra- 
tive Procedure Act and its relevant legislative history, 
but it is clearly inapposite to the pertinent case law, 

as well. 

Section 8(b) of the Administrative Procedure Act pro- 
vides, in pertinent part, that “All decisions...shall... 
include a statement of (1) findings and conclusions, as 
well as the reasons or basis therefor, upon all the material 


issues of fact, law, or discretion presented on the record; 


... (Emphasis added.) It is tms clear from the face of 


the Section itself, that it absolves an agency from including 


in its decision findings and conclusions on issues which 


- 49 - 
are not material to a valid disposition of a proceeding. 


Moreover, the legislative history of Section) 8(b) 


makes it additionally clear that it is not necessary for 


an administrative agency to make findings and conclusions 


on all designated issues where an agency determination on 

a single material issue is dispositive of, and therefore 
renders immaterial, the other issues designated for hearing. 
Thus, as the Commission properly observed in its Memorandum 
Opinion and Order on rehearing, the Congressional) Committee 
Reports, in discussing the form and content of agency deci- 
sions, a prescribed in the last sentence of Section 8(b), 
state that, “Findings and conclusions must inion all the 
relevant issues presented by the record in the light of the 
law involved. They may be few or many. A particular con- 
clusion of law may render certain issues and findings 
immaterial, or vice versa.” (S. Doc. No. 248, 79th Cong., 
2nd Sess., “Administrative Procedure Act - Legislative 
History”, pp. 210, 273) (Emphasis added.) : 

It is therefore clear that appellantcompletely mis- 
construes the intendment of Section 8(b) when it urges (Br. 
44) that this Section demands agency disposition of all 
designated issues before it. Section 8(b) is wholly satisfied 
when the agency makes clear the factual basis upon which it 
has proceeded in disposing of the case. See Coyle Lines v. 

] 
United States, 115 F. Supp. 272, 276 (E.D. La.); Capital 
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8/ 


Transit Co. v. United States, 97 F. Supp. 614, 621 (D.C.D.C.) 
Although direct judicial precedent on this point is 
scant, presumably because it appears to be accepted adjudica- 
“tory practice for agencies not to rule on immaterial issues, 
there are one or more Commission appellate cases which deal, 
at least tangentially, with the question. These cases con- 

firm the Commission's right to dispose of a case on one 
critical and material issue alone, where, as here, that issue 
deals with one of the statutory prerequisites of basic quali- 


fication required by Sections 308(b) and 319(a) of the 


Communications Act, 47 U.S.C. 308(b), 319(a). Thus, in Simmons 


v. Federal Communications Commission, 97 U.S. App. D.C. 264, 
an 
145 F.2d 578, this Court affirmed/order of the Commission 


which denied an application to “reconstruct” an existing 
radio station on the solitary ground that the construction 
would menace air navigation, without consideration of any 
of the other issues in the case upon which evidence had 


28/ See also Davis, Administrative Law, Vol. 2, pp. 435- 
436, where the author indicates that the basic reason 

for requiring.findings and conclusions is merely to enable 
the parties and the reviewing authority to determine the 
“actual basis for the agency action. The author also makes 
the significant: observation (Id. at 437) that enactment 

of Section 8(b) merely codified accepted adjudicatory 
practice. This Court itself has frequently disposed of 
appeals from Commission decisions without ruling on all the 
issues presented to it, reserving instead its decision on 
issues other than those which the Court considered dis- 
positive of the appeal. See, e.g.. WIBC, Inc. v. Federal 
Communications Commission, 104 U.S. Apo. D.C. 126, 259 F.2d 
941; James A. Noe v. Federal Communications Commission, 104 
U.S. App. D.C. 221, 260 F.2d 739; Mass Communicators, Inc. 
v. Federal Communications Commission, __ U.S. App. D.C. __, 
266 F.2d 681. 


ol - 
been taken. In affirming, tne Court took particular note 
of the fact that, “The Commission said that since it had 
concluded that appellant‘s application ‘should abt be grant- 
ed for the reasons stated /appellant's proposed aiteechiomee 
antenna array would constitute a hazard to air navigation/, 
comparative consideration between it and the WGAR proposal 
is not necessary.’ (79 U.S. App. D.C. at 265, 175 F.2d at 
579). Similarly, in Abraham Klein v. Federal Communications 
Commission, 98 U.S. App. D.C. 73, 232 F.2d 73, this Court 
affirmed, per curiam, the Commission's affirmance of an 
Examiner‘s Initial Decision wherein the latter had determined 
that since the applicant had been found lacking = the 
requisite character qualificatioas, he was not entitled to 


comparative consideration with another applicant. 


Finally, in WOKO, Inc. v. Federal Communications Commi s- 


sion, 329 U.S. 223, cited by this Court in the Klein case, 
sion Klein 


Supra, and discussed in some detail! in the Commission's 
Memorandum Opinion and Order on rehearing herein (R. 3207, 
par. 12), the Supreme Court, by implication at least, ap- 
proved of the Commission's determination notto make findings 
and comlusions on all aspects of the proceeding after the 
Commission found one issue to be dispositive of the case. 
In the final analysis, the Commission's procedure here 
was not as unusual as appellant seems to make it appear. 
In several instances, the Commission has taken the position 


| 
that it is not necessary for it to consider and render con- 


5 2h— 
clusions on other issues designated for hearing where the 
applicant has failed to meet its burden of ar and did not 
establish that it was financially qualified. See Mission 
Telecasting, 12 Pike & Fischer, R.R. 496; American Southern 


Broadcasters, 13 Pike & Fischer, R.R. 927; and Courier Times, 


Inc., 13 Pike & Fischer, R.R. 666a, relied on by the Commis- 


sion in its Memorandum Opinion and Order on rehearing 
30/ 
(R. 3203-3209) and cited in par. 10 thereof. Obviously, 


as the Commission here held (Ibid.), its consideration of 


such other issues would be a meaningless exercise, for even 


297 Admittedly, on two occasions, in Radio Station KFH, 

11 Pike & Fischer, R.R. 1 and James A. Noe, 12 Pike & Fischer, 
R.R. 1017, applicants found financially unqualified were, 
nevertheless, given full comparative consideration with 
other competing applicants by the Commission prior to the 
denial of their applications. However, the fact that the 
Commission has afforded an applicant more than Section 8(b) 
of the Administrative Procedure Act requires for reasons 
peculiar to a particular case, viz., “to present a complete 
comparative picture” (11 Pike & Fischer, R.R. at 97, par. 
1), in no way casts suspicion on the validity of the Con- 
mission's actions in decisions where the minimal require- 
ments of Section 8(b) are, in fact, met. 


30/ See also Broadcasting Service Organization, Inc., 11 
F.C.C. 1057, rev'd, Broadcasting Service Organization, Inc. 


v. Federal Communications Commission, 84 U.S. App. D.C. 152, 
171 F.2d 1007, rev'd, Federal Communications Commission y. 


Broadcasting Service Organization, Inc., 337 U.S. 991, and 


Calumet Broadcasting Corp. v. Federal Communications Commis- 
- sion, 82 U.S. App. D.C. 59, 160 F.2d 285, wherein the Supreme 


Court and this Court, respectively, affirmed Commission 
actions disqualifying an applicant on a character bads only 
in which the Commission, having so found, made no reference 
to the other issues before it. Cf., Abraham Klein vy. Federal 
Communications Commission, 98 U.S. App. D.C. 73, 232 F.2d 73. 


——————  ———— 


| 
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if they were determined favorably to the applicant, its ap- 


| 
plication could not validly be granted due to its failure to 


establish its. basic statutory qualifications as required by 
31/ 
Sections 308(b) and 319(a) of the Act. 
Accordingly, we submit that the Commission's forbear- 


ance in making findings and conclusions on “the other issues" 


in this proceeding was an action fully consistent with the 

| 
requirements of Section 8(b) of the Administrative Procedure 
Act, the applicable case law, and the Commission|'s prior 


decisions in cases of a comparable nature. 


31/7 As for appellant's argument (Br. 46-47), that the Com- 
mission's forbearance to decide all the designated issues 
subjects appellant to the spectre of multiple appeals, it 
suffices to point out that this Court's review powers 
afford appellant adequate protection against such supposi- 
titious occurrences; and that, in tae event of a remand, 
the nature and scope of any further proceedings before 

the Commission will be specifically delineated in the 
Court's mandate. 
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CONCLUSION 
For the foregoing reasons, the Commission's Decision 
and Memorandum Opinion and Order herein should be affirmed. 


Respectfully submitted, 


EDGAR W. HOLTZ, 
Acting General Counsel, 


MAX D. PAGLIN, 
Assistant General Counsel, 


JAMES T. BRENNAN, 
Counsel, 


RICHARD M. ZWOLINSKI, 
Counsel, 
Federal Communications Commission 


November 24, 1959 
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STATEMENT OF QUESTIONS PRESENTED 


The parties have agreed upon the questions presented and they 


are as stated by appellant. 


COUNTER STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. Appellee's Action In Enlarging The Hearing 
issues to Include A Financial Issue Did Not 
Violate Section 309(b) Of The Act 


The Commission Did Not Err In Concluding 
Appellant Was Financially Unqualified To 
Construct, Own And Operate Its mala 
Television Station 


The Record Does Not Show A Commitment 
By Appellant Or Its Principals To Provide 
Adequate Funds To Construct The Froposes 
Station - 5 - 


The Commission Se Considered The 
Structural Suitability Of Appellant's Proposed 
Tower In Determining The Financial Issue 


Appellee Found Correctly That Appellant Failed 
To Establish The Structural Soe yAO of 
The Proposed Tower 


A. Insufficiency of ee evidence 
B. Failure on part of appellant to prove 
cost of structurally suitable tower 


Having Found Appellant To Be Financially 
Disqualified There Was No Necessity For The 
Commission To Make Findings And Conclu- 
sions On The Other Issues 4 ¢ 


CONCLUSION 
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No. 15,257 


DEEP SOUTH BROADCASTING COMPANY, 
a corporation, 


Appellant, 
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FEDERAL COMMUNICATIONS COMMISSION, | 
Appellee, 

BROADCASTING COMPANY OF THE SOUTH, 


Intervenor, 


CAPITOL BROADCASTING CO.., 
Intervenor. 
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APPEAL FROM THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR CAPITOL BROADCASTING CO., INTERVENOR 


COUNTERSTATEMENT OF THE CASE : 


Deep South Broadcasting Company was granted a construction 
permit for a television broadcast station to operate on Channel 8 in 
Selma, Alabama, on February 24, 1954. On October 24, 1954, appellant 
filed an amendment to an application to modify its permit So as to 
specify maximum permissible power of 316 kw visual, with an antenna 
height of 1,993 feet above ground, at a transmitter site located approxi- 
mately 50 miles southeast of Selma and approximately 23 miles from 
Montgomery. (Rec. 125, 126) | 
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By Order of April 27, 1955, after compliance with the procedural 


requirements of Section 309(b) of the Communications Act of 1934, as 


amended, (Communications Act Amendments, 1952, approved July 16, 
1952, Section 7, c. 879, 66 Stat. 715, U.S.C., Title 47, & 309) appellee 
found appellant to be legally and financially qualified to construct the 
proposea station and to be technically and otherwise so qualified ex- 
cept as to the matters specified in the issues set forth therein. The 
issues, four in number, concerned whether appellant's tower might con- 
stitute a menace to air navigation; whether, in view of the distant loca- 
tion, the proposal was designed to serve the particular needs of Selma, 
Alabama, and its surrounding area; whether appellant should be per- 
mitted to locate its main studio at the proposed transmitter site; and, 
finally, a determination of whether, on the basis of evidence adduced 

on the other issues, a grant would serve the public interest, convenience 
and necessity. 


Prior to the issuance of the Order of designation, appellee had, 
pursuant to Section 309(b) of the Communications Act, given appellant 
notice of the objections to its application and the reasons why it could 
not be granted without hearing. (Rec. 112, 113) The notice specifically 
questioned appellant's financial qualifications, with particular reference 
to the cost of the proposed tower. (Rec. 112, 113) Appellant, in reply- 
ing thereto, addressed itself specifically to this question (Rec. 114-119) 
and upon consideration thereof, appellee did expressly find, in its Order 
of April 27, 1955, designating appellant's application for hearing, that 
appellant was financially qualified to construct the station as proposed. 
(Rec. 125, 126) 


On May 19, 1955, intervenor, an intervenor below as well as here, 
filed a petition to intervene and, in addition, to enlarge the issues to 
include the question of the financial qualifications of appellantand to 
determine further, the economic effect of appellant's proposed opera- 
tion on intervenor's Television Station WCOV-TV operating on Channel 
20 in Montgomery, Alabama. (Rec. 311-315) By Memorandum Opinion 
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and Order of June 29, 1955, released July 1, 1955, 12 Pike & Fischer 
RR 677 (1955), the Commission allowed the intervention of intervenor, 
inter alia, and over the opposition of appellant added two issues con- 
cerning the financial qualifications of appellant and the economic effect 
of the proposed operation on intervenor's existing service. 


On July 11, 1955, appellant filed a petition for leave to amend its 
application to specify a main studio site one-half mile from Selma, in 
lieu of a main studio at the proposed transmitter and antenna site. (Rec. 
366-369) By Order of July 21, 1955, the proffered amendment was ac- 
cepted with a note that appellant, in meeting the issue concerning the 
proposed location of its main studio, would adduce proof as to the site 
specified in the amendment. ! 


Appellant concluded that the procedure followed in enlarging the 
issues was contrary to Section 309(b) and, accordingly, filed a timely 
petition for reconsideration. (Rec. 378-384) The petition was dismissed 
as interlocutory, hearings were held and evidence was introduced bearing 
on all six issues as designated, including the question of the cost and the 
structural suitability of the proposed 1,993-foot tower which the Commis- 
sion noted in its final Order of designation was subsumbed in the finan- 


cial issue. 


In its Decision of September 3, 1958, denying the application (Rec. 


3047-3080), appellee concluded appellant had failed to sustain its burden 
of proof under Issue No. 4, the financial issue. In view thereof, detailed 
findings and conclusions with respect to the remaining issues would serve 
no decisional purpose,. the financial issue being dispositive when held ad- 
verse to the applicant. Accordingly, findings and conclusions with respect 
to said remaining issues were omitted. Appellee's findings and conclu- 
sions under Issue No. 4 were, however, fully set forth. : 


In finding adversely to appellant on the financial issue, appellee 
determined that appellant had failed to sustain its burden of proof that 
sufficient funds were available to construct the station as proposed. And, 

| 
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in addition, appellee concluded that appellant had failed to produce 
evidence from which it reasonably might be inferred that it could erect 


a structurally suitable tower. 


On October 3, 1958, appellant filed a petition for reconsideration 
and rehearing and said petition was duly opposed In a Memorandum 
Opinion and Order of June 10, 1959, (Rec. 3203-3209), appellee denied 
the petition for reconsideration affirming its prior decision that appel- 
lant had failed to sustain its burden with respect to the financial issue, 
and, turther, upheld its position that it need not reach findings and con- 
clusions on all issues, one being dispositive. It further asserted that 
the Section 309(b) procedure is inapplicable to the designation of issues 
pertaining to matters first arising subsequent to the original designation. 


This is an appeal from the appellee's Decision of September 8, 
1959, and from the appellee's Memorandum Opinion and Order of 
June 10, 1959. 


SUMMARY OF ARGUMENT 
I. 


The Commission did not violate Section 309(b) of the Communi- 
cations Act in enlarging the issues after designation for hearing to in- 
clude the financial qualifications of appellant, in not giving appellant 
notice and opportunity to reply as provided in that section. Section 
309(b) is clearly applicable only to situations which precede formal 
designation for hearing. Its primary purpose is to eliminate the need 
for hearings and thereby assist in expediting appellee's processes to 
the ultimate benefit of the public. Commission decisions and the legis- 


lative history of the section clearly support this viewpoint. There was, 


therefore, no violation of Section 309(b), the financial issue was 
properly designated and was properly a part of the proceeding. Appel- 
lant's contention of surprise is equally without merit. It received 
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notice of intervenor's petition to enlarge the issues, had and took ad- 


vantage of its opportunity to oppose the petition and was notified by 
Commission Order of the addition of new issues. Precedents were 
numerous that an amendment to correct deficiencies in an application 
is acceptable when notice of these deficiencies was received after 
designation for hearing. Appellant has, therefore, not shown failure to 
conform to 309(b) and, in fact, appellee did conform to the mandate of 
that section. | 
0. | 

Where appellee has raised the question of financial qualifications, 
the burden is placed on the applicant to show by clear affirmative evi- 
dence that it has available to it sufficient funds to construct the station 
as proposed. Such evidence contemplates not only a showing of the 
possession of adequate funds, but a showing of a firm commitment of 
such funds as are needed to construct the station, as proposed. Appel- 
lant has failed to prove its proposed tower can be constructed for the 
sum specified ($190,000 or $200,000) and has failed to prove such a 
tower will be supplied by either Standard Electronics, a recognized 
equipment supplier, or Vulcan Tower Company. And further, the record 
does not indicate that either Mr. Benns or Mr. Brennan have committed 
their respective personal funds in an amount sufficient to pay for the 
construction and erection of the proposed tower. Appellee, therefore, 
was correct in concluding appellant had failed to sustain its burden of 
proof. Accordingly, a finding that appellant was not financially qualified 


on the basis of the record was proper. 


Hl. 


The money to finance the proposed tower must be provided by 
either Standard Electronics or Vulcan Tower Company in accord with 
appellant's proposal. Any proposal whereby the necessary funds might 
be obtained from an alternate source is irrelevant for it contemplates 
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a method of financing not proposed on the record. The testimony intro- 
duced by appellant does not support a finding that appellant's principals 
have committed sufficient personal funds to Vulcan Tower Company for 
construction of the tower. Absent this, appellant must prove the equip- 
ment supplier, Standard, had promised to pay Vulcan in advance for the 
full cost of the tower. In failing to introduce evidence which would sup- 
port this fact, appellant failed to sustain its burden. 


IV. 


Determination of the structural suitability of appellant's proposed 
tower is within the statutory authority of the Commission. The Com- 
munications Act contemplates that appellee should sit in judgment on the 
question of financial qualifications of an applicant and those financial 
qualifications must relate to a technically sufficient proposal. Involved 
within the question of technical sufficiency is the obvious question of the 
structural suitability of a 1993 foot tower. Appellant was on notice that 
the structural suitability of its tower would necessarily be a factor in 
the ultimate determination of the financial issue. The full import of the 
financial issue was made even more clear by the addition of a footnote 
to appellee's Order of July 1, 1955, wherein it indicated that the struc- 
tural suitability of the proposed tower is subsumed in the financial issue. 
Appellant could have petitioned for clarification of the issues but it did 
not. Ali doubts as to the adequacy of notice are removed, however, by 
appellant's acknowledgement of the full import of this issue in intro- 
ducing evidence in the hearing purporting to show its tower was struc- 
turally suitable. 


Vi 


Appellant had the burden of proving the structural suitability of 


its tower by clear, affirmative evidence. It offered no expert testimony 


to the effect that the tower was structurally suitable, but relied on testi- 
mony to the effect that the tower was designed in accordance with the 
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specifications of a document identified as RETMA TR-116, a publica- 
tion of the Engineering Department of the Radio Electronics Television 
Manufacturers Association dealing with tower specifications. The un- 
contradicted testimony of Mr. Staubitz, an engineering expert who was 
chairman of the committee which drafted RETMA TR-116, clearly 
demonstrated that the standards of that report were inapplicable to any 
situation calling for a tower in excess of 1,000 feet above ground. 
Appellant also conceded the proposed site had not been surveyed and 
that it did not have a design for the tower. Further, those companies 
responsible for the erection of the tower and supplying guys, fittings 
and accessories were not supplied with adequate specifications, nor 
were they experienced with a tower of the size proposed. Accordingly, 
their respective price quotations were not firm commitments but only 
estimates based upon verbal information received from appellant. It 
is axiomatic that before the cost of a structurally suitable tower can 
be determined, the standards for such a tower must be established. 
Having failed to sustain the burden of evidencing said standards, there 
was no basis on which appellee might have concluded that appellant 

| 


was financially qualified to construct such a tower. 
| 


VI. 


The issue of financial qualifications is critical to a decision, and 


finding that an applicant is not financially qualified to construct and 
operate a station as proposed is dispositive. Accordingly, no useful 
purpose would be served by findings on each of the remaining issues 
for regardless of the nature of the conclusions with respect thereto, 
the applicant has been precluded from any and all possibility of receiv- 
ing a grant. Section 8(b) of the Administrative Procedure Act requires 
findings only on those issues which are material. The legislative his- 
tory and numerous court decisions make it clear that Section 8(b) of 
the Act is satisfied when the agency makes clear the factual basis upon 
which it proceeded in disposing of the case. The contention that such 
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action will necessitate a multiplicity of appeals is unfounded and un- 
supported. The Commission cannot be required to undertake unneces- 
sary voluminous action based upon the suppositious eventuality of 
appellant reversal. 


ARGUMENT 
I. 


APPELLEE'S ACTION IN ENLARGING THE HEARING 
ISSUES TO INCLUDE A FINANCIAL ISSUE DID NOT 
VIOLATE SECTION 309 (b) OF THE ACT. 


It is appellant's contention that the issue questioning the financial 
qualifications of appellant to construct the proposed station was not 
properly a part of the proceeding. This contention rests upon the argu- 
ment that appellant did not receive a notification from appellee in ac- 
cordance with Section 309(b) of the Communications Act of the reasons - 
and grounds for appellee's inability to grant the application in accord- 


ance with Section 309(a). It contends further that in not being given 


notice and an opportunity to reply, it was denied the right to enter the 
hearing fully informed as to what aspects of its proposal were being 
questioned; and further denied the opportunity to satisfy the objections 
of appellee through supplemental information and exhibits or by an 
amendment to its application (App. Br. pp. 11-16). 


There is no merit to any of these contentions. Section 309(b) of 
the Communications Act provides in pertinent part as follows: 


"(b) If upon examination of any such application the 
Commission is unable to make the finding specified 
in subsection (a), it shall forthwith notify the appli- 
cant and other known parties in interest of the 
grounds and reasons for its inability to make such 
finding. Such notice, which shall precede formal 
designation for a hearing shall advise the applicant 
and all other known parties in interest of all objec- 
tions made to the application as well as the source 
and nature of such objections. Following such 
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notice, the applicant shall be given an opportunity 
to reply. If the Commission, after considering 
such reply, shall be unable to make the finding 
specified in subsection (a), it shall formally desig- 
nate the application for hearing on the grounds or 
reasons then obtaining . . ." (emphasis supplied) 
| 
It is thus clear from the very wording of the section that the 
| 
"notice" which appellant erroneously claims as a matter: of right is 
applicable only in situations which "precede formal designation for 
hearing." No provision has been made to encompass situations which 
arise subsequent to formal designation and for obvious reason. The 
primary purpose of Section 309(b) is to eliminate, if possible, the need 
for a hearing, and thereby assist in expediting appellee's processes to 


the ultimate benefit of the public. 


By way of emphasis, the relevant legislative history lends its 


support to no other conclusion. Mr. Oren Harris of Arkansas, Chair- 
man of the House Committee on Interstate and Foreign Commerce, 
while commenting in the House on the nature and purpose of Section 309 
(b) stated: | 


"The Committee Amendment just like the bill passed 
by the Senate, contains provisions for new prehear- 
ing . . . procedure ... It means a great deal to 
an applicant whether the Commission grants his ap- 
plication . . . without a hearing or whether a hear- 
ing is required. Months, if not years, may pass 
before the Commission can set a case down for 
hearing. Therefore, it is provided that in case the 
Commission feels that it cannot grant an application 
without a hearing, it must notify the applicant and 
must give reasons why the Commission cannot grant 
the license . . . without a hearing. The applicant 
then is afforded an opportunity to reply in writin 


and the Commission must consider the applicant's 
reply before it may set down the applicant for hear- 
ing. It is hoped that this provision in many in- 
stances will save the time of the applicant and will 
make unnecessary in many cases the holding of 
hearings by the Commission . . . [It is felt] that 


in many instances the prehearing procedure pro- 
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vided for in the Senate Bill and in the Committee 


Amendment will render unnecessary Commission 
hearings . . ." (emphasis supplied) 98 Cong. 


Rec. 7393 (1952) 

Appellee, in recognizing the clear and unambiguous language of 
the Statute and strongly supported by the language of the drafting legis- 
latures, has without exception held that the notice and reply procedure 
of Section 309{b) is applicable only in situations arising prior to formal 
designation for hearing. Thus, in rejecting the same argument as made 
by appellant, the Commission stated in Fox Valley Broadcasting et al, 
17 Pike and Fischer RR 841, 842 (1958) 

"| . . Logansport also contends that it is entitled 
as a matter of right under Section 309(b) of the 
Communications Act to be informed of any defi- 
ciencies in its financial showing so that it could 


correct'them before going to hearing. This last 
contention can be disposed of quickly by observ- 
ing that the requirements of Section 309(b) relate 


to procedures which must be followed prior to 
designation for hearing.” (emphasis supplied) 


Appellee also rejected the same argument in WSAV, Inc., 10 Pike and 
Fischer RR 402, 439 (i) (1955), stating: 


"Clearly Section 309(b) does not preclude the Com- 
mission during the course of a proceeding ordered 
upon an application, and upon proper notice from 
expanding the scope of the inquiry therein to in- 
clude public interest considerations based upon 
facts brought to its attention after such proceeding 
was instituted . . . It was appropriate and con- 
sistent with the requirements of Section 309(b) of 
the Act, on the basis of the factual allegations 
made in WJIV-TV's petition, filed September 28, 
1953 and properly served upon WSAV, to expand 
the issues by Commission order of October 16, 
1953, in the manner and to the extent set forth 
herein above. There is no question as to the ade- 
quacy of the notice given WSAV of the added issue 


and as to its opportunity to meet such issue in 
hearing.” (emphasis supplied) 
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In view of the clear and unambiguous language of the section, the 
legislative history and appellee's decisions, it is apparent that Section 
309(b) was not designed to apply and has never been applied to situations 
where a new issue was added subsequent to a formal designation for 
hearing. | 


Nor is there merit to appellant's contention of surprise when 


appellee added new issues. The issues were added upon the request of 
intervenor, which request complied with the requirements of Section 
1.141 of the Commission's Rules and was duly served upon counsel for 
the applicant (Rec. 311-315). Appellant opposed the addition of the sub- 
ject issues by an opposition pleading likewise filed pursuant to the 
Commission's Rules and served upon counsel for intervenor (Rec. 321- 
322). Appellant was therefore advised in accordance with the procedure 
established by the Commission's Rules that another party to the pro- 
ceeding was contesting the ex parte findings made by appellee concern- 
ing the financial qualifications of appellant, and was afforded an oppor- 
tunity to defend appellee's determinations. This appellant did and 
certainly cannot complain here of a lack of notice and a lack of oppor- 
tunity to reply. ! 


Appellee subsequently added a financial issue by Memorandum 
Opinion and Order, released July 1, 1955 (Rec. 351-359), setting forth 
therein the reasons for and the exact nature of the new issue. Thus, 
the Commission's order itself told appellant that its financial qualifica- 
tions were in issue and that the ability of Vulcan Tower Company and 
Messrs. Benns and Brennan, as individuals, to construct the proposed 
tower, was being questioned. It had, therefore, actual as well as 
definitive notice as to the question of its financial qualifications. 


Nor was appellant prejudiced by the enlargement of issues after 
formal designation for hearing, in that, as alleged, it was deprived of 
an opportunity to correct any deficiencies in its application. The Com- 
mission's rule on amendments (Section 1.365) was available and permits 
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a petition to the Commission for leave to amend its application at any 
time up until the initial decision.? Appellant's contention to the contrary 
appears as somewhat of a surprise. The record clearly shows that 10 
days after the order enlarging the issues a petition for such an amend- 
ment was filed by appellant (Rec. 366-369), which petition was granted 
by Order of the Hearing Examiner released July 21, 1955 (Rec. 375). 
Moreover, the Commission had, prior to the commencement of the sub- 
ject hearing, often permitted amendment of an application where it had 
added an issue after designation for hearing. See Capital Television, 
Inc., 10 Pike and Fischer RR 25 (1954); Indianapolis Broadcasting, Inc., 
10 Pike and Fischer RR 1006 (1954) and KFAB Broadcasting, Inc., 10 
Pike and Fischer RR 1058 (1954). 


Appellant chose to petition for leave to amend on the location of 
its main studio, but with respect to its financial qualifications it chose 
to stand on its original proposal and attempt to justify it. In view of the 
foregoing, it is submitted appellant has failed in its claim of prejudice 
just as it failed completely to support its claim of surprise. 


I. 


THE COMMISSION DID NOT ERR IN CONCLUDING 
APPELLANT WAS FINANCIALLY UNQUALIFIED TO 
CONSTRUCT, OWN AND OPERATE ITS PROPOSED 
TELEVISION STATION. 


The burden of proof upon any issue specified by the Commission 
is upon the applicant. Section 309(b) of the Act makes this perfectly 
clear where it states: 

"309(b) . . . Any hearing subsequently held upon 
such application shall be a full hearing in which 


the applicant and all other parties in interest shall 
be permitted to participate but in which both the 


: Section 1,311(b),formerly 1.365 of the Rules, now permits an amendment 
for good cause shown. The time limitation has been removed. 
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burden of proceeding with the introduction of evi- 
dence upon any issue specified by the Commission, 
as well as the burden of proof upon all such issues, 
shall be upon the applicant.” 
The evidence introduced by appellant under the firiancial issue 
was grossly inadequate to support a finding that appellant was finan- 


cially qualified to construct the station as proposed. 


Appellant proposes to finance its proposed tower by an arrange- 
ment involving its principal equipment supplier, Standard Electronics. 
The record establishes that the tower which Standard Will supply is to 
be obtained from Vulcan Tower Company. The tower is to be constructed 
by Vulcan and sold to Standard for $190,000 which in turn would resell it 
to appellant for $200,000. In understanding the arrangement, it is neces- 
sary to keep in mind that the appellant is a corporation controlled, 
through personal and family holdings, by William E. Benns, Jr. and 
William J. Brennan, and that Vulcan Tower Company, which would 
actually subcontract the construction of the tower, is an enterprise of 
the same Benns and Brennan trading as co-partners. ; 


Issue No. 4, the financial issue in question, is as follows: 


"To determine whether the applicant is financially 
qualified to construct, own and operate the pro- 
posed station, including the question whether 
William E. Benns, Jr., and William J. Brennan 
are financially qualified to effect that portion of 
the construction for which they have committed 
themselves through the Vulcan Tower Company 
and individually, through the supplying of ad 
and buildings." 
: 
Appellant's argument understates the scope of the financial issue. 
It fails to consider that it is incumbent on it to establish its financial 
qualifications by clear, affirmative evidence showing not/only the pos- 
session of adequate funds, but also a firm commitment of such funds to 


the project at hand. The record does establish that Standard has pro- 


| 
posed to supply appellant certain equipment, including a tower, ata 
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cost ostensibly within appellant's financial qualifications. The record 
does not show a commitment on the part of Messrs. Benns and Brennan 
to pay for the construction of the tower, which task is to be undertaken 


by a tower company in which they are each 50% partners. If Vulcan is 


to pay for the construction of the proposed tower, the cost must be 
borne by its partners, but the record fails to reflect a commitment of 
this nature, and, in addition, fails to reflect an agreement between 
Standard and Vulcan whereby Standard will advance the money neces- 
sary. Appellant relies on an affidavit by Mr. James Campbell, Sales 
Engineer Manager for Standard, and the testimony of Benns, Jr., that 
Standard will advance the money to Vulcan. 


Mr. Benns, Jr., when asked whether payment would be made be- 
fore or after the construction of the tower, replied, "It is really im- 
material .. ." and shortly thereafter stated unequivocally that he did 
not know. (T. 2934-35) In addition, he did not know whether the 
arrangement would ever be reduced to writing, could not explain the 
legal nature of the $190,000 payment, and finally, when asked whether 
he regarded it as a loan agreement to appellant, he replied, "I don't 
know what you would call it exactly . . . I would be happy to consider it 
a loan agreement.” (T. 3345) 


The affidavit of Mr. Campbell is silent on the subject of Standard's 
paying Vulcan for the tower (Rec. 716-720; D.S. Exhibit 26). Though it 
can conceivably be assumed that evidence showed that Standard would 
pay Vulcan $190,000 for a tower, the record is silent as to when pay- 
ment is to be made. The affidavit of Campbell and the testimony of 
Benns are deficient on this matter. Further, appellant's proposal does 
not even imply that Vulcan intends to finance the construction of the 
tower. Appellant contends this to be immaterial inasmuch as Mr. Benns 
and Mr. Brennan, operating as Vulcan Tower Company, can and will 
construct the tower without advance financing from Standard. However, 
this is a new proposal and was not a part of the record. 
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The record does establish that both Benns and Brennan possess, 
as individuals, sufficient liquid assets to construct a $190,000 tower, 
provided they are willing to commit that much of their personal funds 
to that specific project. However, the record contains no such commit- 
ment. Mr. Brennan indicated a willingness to devote up to $100,000 of 
his personal funds to the "entire television project," if necessary, but 
made it clear this was the limit of his commitment (T. 3384-3385). Mr. 
Benns testified to a willingness to assist appellant financially, if neces- 
sary, but made no specific commitment to the partnership (T. 2921). 
Surely such a general pledge of financial assistance cannot be accepted 


as a firm commitment. 


Having failed to offer evidence on the record that Standard will 
advance the money for the construction of the tower, appellant arbi- 
trarily concludes that in view of Standard's willingness to accept a 
deferred payment plan from appellant involving over $300,000 it would 
certainly be willing to "lend a lesser amount to a Benns-Brennan 
partnership, an entity of unlimited liability."' Pure surmise and con- 
jecture rather than argument from record facts have no place in this 
proceeding. This argument is patently erroneous and should not be 
dignified with an answer. The Campbell affidavit which is relied on so 
heavily by appellant recites clearly that before any formal contract is 
entered into, the equipment proposal is subject to Standard's acceptance 
of the credit rating of appellant's stockholders. Accordingly, Standard 
has not yet indicated its willingness to lend any amount to a corporation 
controlled by Mr. Benns and Mr. Brennan. | 


The KFH case (Radio Station KFH Company, 9 Pike and Fischer 
RR 796(c) (1953) ) is clearly inapplicable to the instant case. In the 
| 
instant case the equipment manufacturer is merely a financing conduit 


from one Benns-Brennan entity to another. It is axiomatic that if 

Vulcan Tower Company is unwilling or unable to provide the funds 

necessary to construct the proposed tower, Standard will'not have 
| 
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available the type and make of tower specified in its equipment proposal, 
unless it is willing to advance the necessary funds to Vulcan, or Benns 
and Brennan commit their personal funds to the project. This is nota 
standard design tower. No tower of this height has ever been constructed 
in the world even by recognized tower construction companies. The 
record does not reflect any financial commitments and appellee, in 
making findings based upon the record, had no recourse in the absence 

of such evidence, but to find that sufficient funds were not available and 
committed with which to find the applicant financially qualified. 


I. 


THE RECORD DOES NOT SHOW A COMMITMENT 
BY APPELLANT OR ITS PRINCIPALS TO PRO- 
VIDE ADEQUATE FUNDS TO CONSTRUCT THE 
PROPOSED STATION 


In attempting to provide an alternate argument in support of its 
contention that it is financially qualified, appellant submits that its prin- 
cipals are willing and able to construct and erect the tower even without 
financing by Standard. Initially, it should be stated that, even if this 
were true, this is not the proposal which appellant gave to the Commis- 
sion. Its original proposal was for $131,050. When it discovered that 
that proposal would fail, it came into the hearing with a new proposal 
providing for either $190,000 or $200,000, depending upon which way 
one reads the exhibits, and this construction was to be accomplished in 
a specified manner through the utilization of Standard's proposal. Having 
now failed in its second financial juggling act, appellant now relies on a 
proposal which it first revealed in its Petition for Reconsideration. 
(Rec. 3082-3143) In what must be recognized as a clever subterfuge, 
appellant attempts to establish a valid premise for the introduction of 
new evidence by use of the testimony of its principals bearing on the 


amount of personal funds which they are ostensibly willing to provide. 
Undaunted, appellant blithely avoids any reference to the Standard- 
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Vulcan agreement and proceeds to refinance its entire proposal. (App. 
Br. p. 23-24) Though imaginative, this new proposal must fail of its 
own accord. It completely disregards the basic and fundamental fact 
that if it is to prevail it must show that Messrs. Benns and Brennan 
committed their personal funds to Vulcan for construction of the tower. 
Failing in this, its premise also fails and along with it goes its latest 
financing proposal. | 


The testimony of Mr. Benns relied upon (App. Br. Pp, 25) is not 


a commitment in any amount and relates solely to the corporation, not 
Vulcan. Mr. Brennan's testimony (App. Br. p. 26) also refers to the 
corporation and is a commitment in the amount of $1 15,000. Mr. 
Brennan, however, made it quite clear that this was the absolute limit 
to which he would commit himself. Again, there was no willingness, or 
even an indication, that Vulcan would receive any of this amount, but, 
in any event, even if the entire sum were directed toward construction 


of the tower, the amount would be grossly insufficient. 


Appellant then points out Mr. Brennan's clear commitment to 
advance a total of $115,900 to the corporation, if necessary. (App. Br. 
p. 26) From this clear unequivocal statement, appellant now urges 
that Mr. Brennan, therefore, will advance $123,700 to the corporation. 
When a witness has unequivocally stated on the record what is the full 
extent of his commitment, there is no warrant, whatsoever, for assum- 
ing the witness meant anything other than that which he stated. 


| 
Appellant than wraps up its revolutionary interpretation of the 


evidence in support of its position with the negative conclusion, "Cer- 
tainly, it is not to be presumed that they will not contribute," (App. 


Br. p. 27) citing, Columbia Empire Telecasters, Inc. v. Federal Com- 
munications Commission, 97 U. S. App. D. C. 112, 288 F. 2d 459. 


The Columbia case was never intended to apply to the instant 
situation. It concerns the failure of applicant's directors to formally 
approve a bank loan. The Court held that this failure was offset by 
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testimony, under oath, during the course of the hearing, that the finan- 
cial proposal in question, which included said bank loan, had the board's 


full approval. To attempt to analogize such facts with those now 
presented is absurd. It is the absolute failure of Messrs. Benns and 


Brennan to testify they would commit enough of their personal funds to 
Vulcan for construction of the tower which, standing alone, justified a 
conclusion there were not sufficient finances available. The burden was 
on appellant to offer evidence in proof of their qualifications, and the 
failure to sustain this burden caused the denial of its application. 


However, enough has been said concerning the controversial sum 
of $190,000, for in reality, the question of whether appellant will or will 
not have that sum available is moot. The record clearly shows that a 
structurally suitable tower, 1,993 feet in height, could not possibly be 
constructed for that amount of money. 


Iv. 


THE COMMISSION PROPERLY CONSIDERED THE 
STRUCTURAL SUITABILITY OF APPELLANT'S 
PROPOSED TOWER IN DETERMINING THE 
FINANCIAL ISSUE 


Appellant contends that this is the first time the appellee has ever 
called upon a licensee, permittee or applicant to justify the design 
features of its tower. It should be noted, however, that it is also the 
first time that an applicant has proposed to construct a tower with an 
overall height above ground of 1,993 feet. It is, furthermore, the first 
time that an applicant has ever proposed to construct a tower over 1,000 
feet in height with other than a standard, recognized construction com- 
pany. It is also, in combination of the above factors, the first time that 
an applicant has proposed to construct a tower with a height of 1,993 
feet at a cost of somewhere between $131,050 and $200,000. The appel- 
lee had to also consider as a part of its expertise that its files reflected 
that in other stations the actual cost of construction, after construction, 
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was, without exception, 2 to 3 times the amount proposed by appellant 


for towers three to six hundred feet shorter. 


Thus, the mere fact that such a matter has not been necessary 
to previous considerations does not make it improper at this time. 
Appellant contends that the Communications Act does not provide for or 
contemplate that appellee should sit in judgment on the structural suit- 
ability of the tower. The Communications Act, however, does contem- 
plate that appellee should sit in judgment on the question of the financial 
qualifications of the applicant, and those financial qualifications must 
relate, of course, to a technically sufficient broadcast station, and in 
this case, involved within the question of technical sufficiency, is the 
very pertinent question of the structural suitability of the proposed 
tower. Intervenor is at a loss to understand how appellant can contend 
that the Commission never intended that the financial issue should be- 
come "enveloped in a maze of wind loadings, height factors, shape 
factors, gust factors, jet gust effects, moment diagrams, and such 
matters,'' because this constitutes the evidence which was offered, the 
findings and conclusions in the initial decision and the findings and con- 
clusions in the final decision. If appellee never had intended this, it 
certainly would not have made the findings and conclusions which it did 
make. Appellant certainly cannot contend that it was not put on notice 
of the necessity of offering proof considering the structural suitability 
of the proposed tower. The Commission could have rested upon the 
financial issue, as stated, without adding the footnote concerning the 
structural suitability of the proposed tower. On that basis alone, appel- 
lant was put on notice that it was required to prove its financial ability 
to affect a technically sound operation. Appellee, however, gave appel- 
lant additional notice and, in fact, directed appellant's proof towards the 
question of the structural suitability of the proposed tower by use of the 
footnote explain and detailing the proof which it would expect to have 


offered under this issue. 
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There is nothing ambiguous in connection with the Order of July 1, 
1955, wherein it is indicated that the structural suitability of the pro- 
posed tower is subsumed in the financial issue. Certainly, had appel- 
lant considered this issue ambiguous, prior to the denial of its applica- 
tion, it had proper recourse to the Commission to request an explanation 
in greater detail as to the meaning of the burden which had been placed 
upon it. This it failed to do. Of greater significance, however, is the 
fact that appellant acknowledged that it recognized the full import of the 
financial issue and its footnote, when it offered exhibits into evidence in 
this proceeding, purporting to show, for example, compliance of the 
proposed structure with the requirements of RETMA TR-116, total 
weight of the structure, certain accessories which were to be included 
in the structure and certain of the wind loading requirements which 
were pertinent to the construction of the tower. Had appellant "mis- 
understood" the meaning of the financial issue, as explained by the 
footnote, it certainly would not have offered this evidence into the pro- 
ceeding. 


Appellant further objects to the apparent reliance of the Commis- 
sion on the testimony of Mr. Staubitz in finding that appellant had failed 
to prove the structural suitability of its tower. In answer to this objec- 
tion, it need only be remembered that appellant had the burden of 
proving the structural suitability of its tower by clear affirmative ev- 
dence. It offered no expert testimony to the effect that the tower was 
structurally suitable, but relied on testimony to the effect that the tower 
was designed in accordance with the specifications of a document iden- 
tified as RETMA TR-116, a publication of the engineering department 
of Radio Electronics Television Manufacturers Association dealing with 
tower specifications. Mr. Staubitz, who was chairman of the committee 
which drafted RETMA TR-116 offered testimony uncontradicted on the 


record that at the time that the document was written the committee 


did not concern itself with towers over 1,000 feet because at the time 
that the report was drafted such towers were still in the future. 
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(T. 4119) Thus, the minimum standards of that report (it does not pur- 
port to be a specification document) are inapplicable to the instant 
2,000 foot tower, and the record contains no other evidence of any kind 
tending to prove the proposed tower is structurally suitable. In view 
of the absence on the record of any evidence as to the nature and cost 
of a structurally suitable tower, there was no basis on which appellee 
might have concluded that appellant was financially qualified to con- 


struct such a tower. 


Vic 


APPELLEE FOUND CORRECTLY THAT APPELLANT 
FAILED TO ESTABLISH THE STRUCTURAL SUITA- 
BILITY OF THE PROPOSED TOWER 


A. Insufficiency of Appellant's Evidence. 


In attacking appellee's finding that the proposed tower was not 
shown to be structurally suitable, appellant has again failed to recog- 
nize the well established rule that Section 309(b) of the Act places the 
burden of going forward as well as the burden of proof upon the appli- 
cant in all issues specified by the Commission. A review of the record 
clearly shows appellant failed to offer any evidence which would sup- 
port a finding that its tower was structurally suitable. Instead, it relied 
solely on the testimony of one of its principals, Mr. Brennan, the sub- 
stance of the report known as RETMA TR-116, and certain exhibits. 
The total failure of this proof was ably and conclusively demonstrated 
by Mr. Edward J. Staubitz, an expert witness testifying on behalf of 


intervenor. 


Appellant is apparently operating under the delusion that an 
alleged rebuttal of Mr. Staubitz's testimony is, in and of itself, sufficient 
to sustain its burden for it devotes a considerable portion of its brief 
to this point. (App. Br. p. 32-42) But it is affirmative evidence which 
is required to sustain a burden of proof. The affirmative evidence 
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introduced by appellant included the testimony of Mr. Brennan, who was 


not qualified as an expert witness, is an electrical engineer, has never 
constructed a tower of any height, who may have been responsible for 
all or part of the design of a tower less than 800 feet in height, and who 
testified the specifications of the tower were based on standards set 
forth in RETMA TR-116. Surely, testimony as to compliance with the 
specifications of so generalized a publication is not an acceptable sub- 
stitute for the opinion of an engineering expert as to the suitability of 
the specific design in question. However, notwithstanding this, Mr. 
Staubitz, who was chairman of the committee which drafted RETMA 
TR-116 in 1945 and a consultant to the committee which revamped the 
publication in 1955, testified that at the time the document was written, 
the committee did not concern itself with towers of over 1,000 feet be- 
cause at the time the report was drafted, such towers were still in the 
future. Appellant has chosen to rely on that document, and appellee, 
accordingly, has relied on the person responsible for the document as 
to what it purports to show. 


Appellant also introduced certain exhibits (Rec. 504-781; D.S. 
Ex. Nos. 39 (A, B,C, D), 40, 41) which, when considered in conjunction 
with the testimony of Mr. Brennan, purport to show a satisfactory 
design. Mr. Brennan did not state on the record an opinion as to 
whether the proposed tower which he designed will be structurally suit- 
able. How then was appellee to conclude that the tower was satisfactory? 
Even had appellee preferred Mr. Brennan's testimony over that of the 
expert witness, the record would not support a conclusion in appellant's 
favor. 


Only two of the several exhibits which purport to represent a 
tower design can be said to have any relation to the particular tower 
herein proposed. (D.S. Ex. Nos. 40, 41) According to Mr. Brennan's 
testimony, the wind loading computations appearing in Exhibit 40 in- 
clude a consideration of certain tower accessories in addition to those 
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appearing thereon. The record fails to disclose what these accessories 
are; the position they would assume with respect to the tower; and their 
approximate weight. No connection was shown between the general 


specifications of RETMA TR-116 and the particular tower proposed. 


Appellant is under the erroneous impression that because Mr. 
Brennan testified the design conformed to all the standards of RETMA 
TR-116 and that since RETMA TR-116 provides that the total wind load 
therein specified should be applied to the structure and the directions 
which will cause the maximum stress in the various members, Mr. 
Brennan did, in fact, consider such wind loads. That Mr, Brennan did 
not, however, consider these wind loads has been clearly established 
by the competent expert testimony of Mr. Staubitz, for compliance with 
the requirements of RETMA TR-116, standing alone, is not sufficient 
to prove the structural suitability of the proposed tower. : 


Argument is made by appellant that the preparation of Deep South 
Exhibit 40 during the evening of February 8, 1956, did not at all indicate 
that the information shown thereon had not previously been prepared 
orally so that it could be testified to by Mr. Brennan. Examination of 
the record, however, clearly refutes its contention. Mr. Brennan 
pointed out on the record that the land had not been surveyed, the exact 
elevation was not known, no analysis had been made of the soil and the 
subsoil where the guy anchor foundations were to be buried, the bearing 
for the guy wires had not been determined (T. 3430), the weight of the 
guys and fittings were not known, and were not considered in the over- 
all weight of the tower (T. 3479), it had not been determined where the 
transmission line would be placed in the tower (T. 3435), and it was 
not known where the elevator rails would be placed in the tower (T. 3437). 
When asked for a stipulation concerning the arrangement of guy wires 
in their direction, counsel for appellant indicated that the evidence in 
the record is that they do not know it has not been definitely ascertained 


that no survey had been made, but that a survey would be made. (T. 
4222) Mr. Brennan then indicated that at that time they had no additional 
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information on the tower which had not been disclosed in the proceeding. 
(T. 3452) Thus, it is clear that Mr. Brennan was not prepared to testify 
to any extent on the proposed tower and that the information which was 
contained in these exhibits was all the information which Mr. Brennan 
had available. These are the facts on which appellant relies to support 
its allegation that it had sustained its burden of proving its tower was 


structurally suitable. 


Appellant contends that it did not even suggest that RETMA TR- 
116 is a complete set of specifications. (App. Br. pp. 35-36) Does it 
then contend that the non-expert testimony of Mr. Brennan is what has 


been relied upon to sustain its burden of proof? 


The remainder of the arguments concerning this issue relate to 
Mr. Staubitz’s use of the fastest mile of wind of record as distinguished 
from the maximum five-minute wind of record in its application of shape 
and height factors in his computations. Appellant alleges that had Mr. 
Staubitz used the maximum five-minute wind of record rather than the 
fastest mile of wind of record, his computations would have approached 
the computations of Mr. Brennan. This is simply not true. Mr. Staubitz's 
testimony is based and predicated upon the use of the fastest mile of wind 
ever recorded in Montgomery. American Standards Association has 
found that the maximum five-minute wind of record is an outmoded con- 
cept and ASA, 1955, uses the fastest mile concept. This supports the 
statements made by Mr. Staubitz in the record that the fastest mile was 
used because it was the advice he received from the United States Gov- 
ernment (T. 4208, 4210 through 4212), and because the Weather Bureau 


now uses equipment measuring the fastest mile instead of the maximum 


five-minute wind (T. 4204-4206). Accordingly, appellant's reliance upon 


the maximum five-minute wind of record is misplaced and must bow to 
the expert testimony of Mr. Staubitz in a most current data concerning 
the fastest mile. 
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The Weather Bureau records of wind velocity based upon five- 
minute averages were discontinued on December 19, 1947. Prior to 
that time, the records show a fastest mile of 47 miles per hour and a 
five-minute average of 43 miles per hour for Montgomery. However, 
the climatological data introduced in evidence show the fastest mile as 
60 miles per hour in March, 1952. It becomes, therefore, impossible to 
compare, as appellant suggests, the fastest mile at Montgomery of 60 
miles per hour and the maximum five-minute wind of record at Mont- 
gomery at 43 miles per hour. The fastest mile recorded at Montgomery 
during the time of the maximum five-minute winds of record were being 
used is reflected by the climatological data to have been 47 miles per 
hour (Department of Commerce Mimeo. 42361), just four miles faster 
than the maximum five-minute wind of record. It is not known what the 


maximum five-minute wind of record was in 1952. 


Appellant then contends that if it had used a gust factor of 1.5, as 
the Commission concludes it should have, instead of 1.4 calculations 
based upon the maximum five-minute wind, no significant change in the 
figures used by appellant would result. The fallacy in this approach is 
obvious, for the maximum five-minute wind of record is not known at 
Montgomery. The 43 mile wind used by appellant was obtained prior to 
1947 when records of wind velocity based upon five-minute averages 
were discontinued. It becomes increasingly more obvious that no finding 
could have been made on the record which would justify a conclusion that 
the proposal from appellant, even from the basic requirement of wind 
loading on the main structure, without consideration of the accessories, 
is sufficient to provide for a structurally suitable tower. : It should be 
apparent that appellant has, as it has done in many other instances 
with its present proposal, cut corners to avoid costs because of an in- 
adequate financial plan. 


Mr. Staubitz did not indicate, as suggested in appellant's brief 


(App. Br. p. 41) that there is no standard procedure which would require 
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an engineer to start his wind loading calculations in a particular man- 
ner. Mr. Staubitz only indicated that, as a practical matter, he per- 
sonally would not require the severe conservative loadings which were 
required by the documents upon which he relied. Further, Mr. 
Staubitz'’s wind loadings do not break down into a maximum height factor 
of less than 1.4 as appellant contends. (App. Br. p. 40) Rather, they 
allow for a practical reduction in the requirements proposed by the pub- 
lished data, based upon Mr. Staubitz's knowledge of the lack of popula- 
tion concentration in the area proposed for the site, and the realistic 
problems of the cost of construction of such a tower as compared to the 
value of the business involved. These factors cannot be equated to a 
height factor. The’ only conclusion which can logically be drawn is that, 
even under Mr. Staubitz's more conservative requirements, appellant 


has failed to meet minimum requirements herein. 


B. Failure on Part of Appellant to Prove 


Cost of Structurally Suitable Tower 


It becomes increasingly apparent appellant has predicated its 
conclusion that it has sustained its burden of proof on the issue of 
structural suitability on the acceptance of the publication RETMA TR- 
116 as a proper standard for tower specifications. The portion of its 
brief which alleges total compliance with applicable standards for the 
proposed tower specifications is replete with references to RETMA 
TR-116 in support thereof. (App. Br. pp. 33-36) In effect, it has 
alleged its tower complies with those specifications heretofore applicable 
for towers of less than 1,000 feet and it is of no consequence that the 
instant proposal is for approximately twice that height. Having so com- 
plied, appellant alleges the Commission erred in concluding that appel- 
lant has not sustained its burden. 


Having thus set the basis of its case, appellant then cleverly 
attempts to rebut the testimony of a tower expert in the broad area of 
adequate wind loadings in a desperate attempt to sustain its position. 


| 
| 
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However, the Court need only ask one question. What purpose will be 
served if, for the sake of argument, it were to treat the evidence of Mr. 
Staubitz with respect to the question of proper wind loading as being of 
no probative value. 


Clearly, the only question then before the Court with respect to 
structural suitability would be whether compliance with a generalized 
publication on tower specifications and an admittedly incomplete tower 
design were sufficient to warrant a finding of structural suitability. And 
to so find the Court would be required to prefer the testimony of a non- 
expert over that of an expert principally responsible for the content of 
the publication on which the non-expert relies. ! 


If this is not sufficient, a brief reference is made to the reason 
why the question of structural suitability has been raised. The Com- 
mission, in its order of designation, made special reference to struc- 
tural suitability as being subsumed in the financial issue. Appellant was 
not only being required to prove it had available $190,000 to construct a 
tower, but that such a tower would be structurally suitable. It becomes 
totally immaterial as to what the tower will cost if it is not structurally 
suitable. This would be identical to an applicant contending that it in- 
tended to build a composite transmitter for use at the station and that, 
by building its own composite transmitter, it could save $50,000 in the 
overall cost and, therefore, be financially qualified. Where a trans- 
mitter must meet certain standards as established by the Commission, 
so must the tower. The proposed tower unquestionably could never be 
erected and the extensive evidence in this record proffered by Edward 
J. Staubitz clearly indicates that a structurally suitable tower for the 
area could not be erected for that cost figure. | 


A brief review of the evidence clearly shows that appellant has 


failed to offer clear and convincing evidence, even as to the cost of any 

tower. The proposal of Sherwood Moore Ironworks to supply the steel 

tower sections for the sum of $62,988, dated September 28, 1955, was 
| 
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made pursuant to a conversation between Mr. Brennan and a representa- 
tive of Sherwood. No written material was submitted to Sherwood rela- 
tive to the proposed tower. At the time of the proposal, Vulcan Tower 
Company did not have a design for the particular tower it proposed to 
construct. However, the written proposal of Sherwood states in perti- 
nent part that it is "in strict accordance with the standard design for a 
1919 foot high tower.” (T. 3391, 3393-3394) (D.S. Ex. 39(e)) 


The next item concerning the construction of the tower relates to 
the $65,000 for guys, fittings and accessories, which is represented by 
a quotation from the Tennessee Coal and Iron Division of the United 
Steel Corporation (D.S. Ex. 39 F). The Tennessee Coal and Iron Divi- 
sion of the United Steel Corporation indicated its prices on guy wires to 
be $65,000, F.O.B, railroad station nearest construction site, Mont- 
gomery, Alabama, payment in full due 60 days from the date of invoice. 
The price quoted was indicated to be subject to adjustment to the seller's 
price in effect at the time of shipment. It should be noted that the letter 
containing the quotation was dated September 30, 1955, and has not been 
accepted by the Vulcan Tower Company. Just 8 days prior to the writing 
of that letter, Tennessee Coal and Iron Division of the United States 
Steel Corporation made another quotation to Vulcan Tower Company pro- 
viding for guy wires necessary to meet the basic requirements of the 
tower which were of greater weight and strength at a cost of $85,000 
(Rec. 1181; Cap. Ex. No. 23). 


The next item referred to by appellant is the cost of erection of 
the tower for which there has been provided the sum of $35,000. The 
Ledbetter Erection Company letter (D.S. Ex. 39 G), estimates such cost 
at $25,000, such proposal being on a cost plus 10% basis. Again the 
cost is merely an estimate and no reliance can be placed thereon for 


Ledbetter has never erected a tower of the height proposed herein and 
cost will be subject to variables. 
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In every instance, appellant has failed to submit evidence justify- 
ing the cost of figures proposed. Typical of this fact is the testimony 
of Mr. Brennan previously referred to, page 23 supra, indicating that 
they had no knowledge concerning the soil conditions and matters of 
that sort. Lacking knowledge of soil conditions, it is impossible to 
determine how much concrete must be used in both the main anchor and 
in the guy anchors. So-called minor items such as these are equally 


variable. 


Appellant has clearly failed to introduce evidence as to the nature 
and costs of a structurally suitable tower. There was, therefore, no 
basis on which appellee may have concluded that appellant was finan- 
cially qualified to construct such a tower. 


VI. 


HAVING FOUND APPELLANT TO BE FINANCIALLY 
DISQUALIFIED, THERE WAS NO NECESSITY FOR 
THE COMMISSION TO MAKE FINDINGS AND CON- 
CLUSIONS ON THE OTHER ISSUES. 


In its Order of September 3, 1958, the hea ruled that in 
view of appellant's failure to sustain its burden of proof on the financial 


qualification issue, "findings and conclusions with respect to the other 
issues herein would serve no decisional purpose." (Rec. 3047-3080) 


Appellant argues that the Commission is required to make findings 
and conclusions on all of the issues, basing such contention upon two 
factors. First, the claim that Section 8(b) of the Administrative Pro- 
cedure Act (5 U.S.C., Section 1007(b)) requires such action from the 
Commission; secondly, that failure to take such action could require 
Deep South to prosecute several appeals. | 


Section 8(b) of the Administrative Procedure Act provides: 


". . . all decisions shall become a part of the record 
and include a statement of (1) findings and conclusions, 
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as well as the basis therefor, upon all the material 

issues of fact, law or discretion presented on the 

record: ...'’ (emphasis supplied) 
Thus, it is clear from the face of the statutory language itself that the 
Commission is required to make findings and conclusions only upon all 
material issues of fact, law or discretion presented on the record. The 
evidence adduced under all other issues in this proceeding are im- 
material to the decision, because the Commission has decided a dis- 
qualifying issue adverse to the applicant. Its decision, therefore, is not 
contrary to the mandate of the statute. Appellant completely miscon- 
strues the intendment of Section 8(b) when it urges that an agency must 
dispose of all issues regardless of materiality. Section 8(b) is wholly 
satisfied when the'agency makes clear the factual basis upon which it 
has proceeded in disposing of the case. Coyle Lines v. United States, 
155 F. Supp. 272, 276 (E.D. La. 1953); Capital Transit Co. v. United 
States, 97 F. Supp. 614, 621 (D.C. D.C. 1951); Baltimore Transfer Com- 


pany v. Interstate Commerce Commission, 114 F. Supp. 558, 564 (D. 
Md. 1953) affirmed per curiam 346 U. S. 890 (1953); cf., Alabama G.S.R. 
Co. v. United States, 340 U. S. 216, 228 (1951). 


In addition to the numerous precedents hereinabove cited, the 
legislative history of Section 8(b) clearly shows that findings and con- 
clusions on but one issue are sufficient, if that issue is dispositive. In 
this regard, a report of the Senate Judiciary Committee states: 

"Findings and conclusions must include all relevant 
issues presented by the record in the light of the 
law involved. They may be few or many. A partic- 
ular conclusion of law may render certain issues 
and findings immaterial or vice-versa." (Senate 
Document No. 248, 79th Congress, Report of Senate 
Judiciary Committee, pages 210-211, 273) 

In one instance, the Commission, having found that construction 
would menace air navigation, denied an application without further con- 
sideration of any other comparative factors. In affirming, the Courts 
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specifically noted that the Commission had stated, ‘That since it had 
concluded that appellant's application should not be granted for the 
reasons stated (air navigation), comparative consideration between it 
and the WGAR proposal is not necessary," Simmons v. Federal Com - 
munications Commission, 145 F. 2d 578, 79 U. S. App. D, C. 264 (1944). 


The Supreme Court in WOKO v. FCC, 329 U. S. 223, 91 L. Ed. 204, 
67 S. C. 252 (1946), approved of the Commission's omission of findings 
and conclusions on all aspects of the proceeding after finding one issue 
to be determinative. The Commission having designated a license 
renewal application for hearing on misrepresentation issues denied the 
application on that ground and made no findings or conclusions on evi- 
dence introduced by the applicant as to its past performance. The Court 
of Appeals reversed the Commission on the grounds that the Commis- 
sion had failed to reach findings and conclusions on past performance 
which that Court regarded as material in the overall determination of 
the public interest. On appeal, the Supreme Court specifically referred 
to the language of the Court of Appeals relative to findings and conclu- 
sions on past performance and, although it did not specifically hold that 
such findings and conclusions were unnecessary, reversed the Court of 
Appeals and held that the Commission's decision adequately set up 


proper grounds for its action. 


Nor does the contention concerning the possibility of a multiplicity of 


appeals provide a foundation for appellant's suggestion that the Commis- 
sion make findings and conclusions on the remaining issues in this pro- 
ceeding. The Commission cannot be required to undertake unnecessary 
voluminous action based upon the suppositious eventuality of appellant's 
reversal. Such a procedure could also require cross-appeals by other 
parties on issues decided in favor of the appellant. | 


The Commission has complied fully with the mandate of Section 
8(b) of the Administrative Procedure Act and has given appellant every 
consideration to which it was entitled. : 
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CONCLUSION 


For the foregoing reasons, the decision of the Federal Communi- 
cations Commission should be affirmed. 


Respectfully submitted, 


VINCENT A. PEPPER 
DONALD P. MacDONALD 


714 Perpetual Building 
1111 E Street, N. W. 
Washington 4, D. C. 


Attorneys for Intervenor, 
Capitol Broadcasting Co. 


Of Counsel: 


SMITH & PEPPER 
714 Perpetual Building 
1111 E Street, N. W. 
Washington 4, D. C. 
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REPLY BRIEF FOR APPELLANT 


SECTION 309(b) OF THE COMMUNICATIONS ACT RE- 
QUIRES NOTICE OF AND AN OPPORTUNITY TO | 
ANSWER ALL ISSUES SET FOR HEARING BY THE 
COMMISSION 
Appellee and Capitol quote a line from Section 309 i. reading 
“Such notice, which shall precede formal designation for hearing . . .", 
conclude that the sole purpose of the Section is to avoid possible hearing, 


and argue that the presence of the word "precede" forecloses any alter- 
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native interpretation. To so argue removes a great portion of the value 
of the Section, and opens the door for the Commission to thwart the en- 


tire purpose of the provision at will. 


A. Section 309(b) Applies To Designation Of All Issues 
At Any Stage Of The Proceeding 


Certainly one major purpose of Section 309(b) was to enable and to 


encourage the applicant and the Commission to work out their differences 
without a costly, time consuming hearing. But equally certain it is that 
the value of Section 309(b) is not limited to this purpose. If a hearing 
does become necessary, the Section serves the important purpose of as- 
suring that the applicant will know just what his burden is to be on each 
issue set for hearing. He is entitled to know as to each issue what 
troubles the Commission. 


It is unsound to argue that just because an issue is added after the 
initial designation that the applicant no longer has any right to notice and 
an opportunity to answer. The logical result of such a position is mon- 
strous. The Commission could in every case simply designate one 
“determine the public interest" issue. Then, once the hearing was set, 
add any additional issues it wished on “newly gained" information without 
any notice or any pretense of complying with Section 309 (b). The ease 
with which the Commission could do this is clear from the instant case. 
After finding the appellant financially qualified initially, the Commission 
later designated a financial issue and took the position that Section 309 (b) 
did not even apply to such a designation. The Commission could just as 
easily have designated only the aeronautical issue initially, and subse- 
quently added all five of the other issues. Then the Commission could 
have determined that it was satisfied on the aeronautical issue after all, 
ordered that issue dropped, and appellant would have faced a five issue 
hearing without any semblance of notice of or opportunity to reply to any 
of the five issues. 
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Thus, it is readily apparent that a holding which sustains an in- 
terpretation that Section 309(b) has no applicability to issues designated 
subsequent to the initial designation places the Commission in a posi- 
tion of being able to completely negate the entire purpose of Section 309 (b). 
Simply by setting up a hearing on a "straw" issue after complying with 
Section 309(b), the Commission would completely relieve itself of any 
further obligations as to notice and opportunity to reply on any issues 
it may then decide to add. | 


It is not suggested that even with this power appelise would as a 
matter of practice resort to such unjust practices. However, it is 
clear that appellee defends an interpretation of Section 309(b) which 
would give it such power; and it is equally clear that legislation which 
was quite obviously drafted to assure certain rights to applicants was 
never meant to be so read. | 


The slight authority cited by appellee for its position simply is 
not controlling. The quotation taken from WSAV, Inc., 10 Pike and 
Fischer RR 402 (1955) (Appellee Br. 40; Capitol Br. 10) is sufficient 
in itself to distinguish that case. The case held only that within the 
scope of Section 309(b), issues could be added to those initially desig- 
nated. Appellant does not contend that issues may not be added at all. 
WSAV states that issues may be added "upon proper notice” and that 
“there is no question as to the adequacy of notice given WSAV of the 
added issue." In WSAV the holding is that there was adequate compli- 
ance with Section 309(b). In the instant case, appellee maintains that 


Section 309 (b) does not even apply. Appellant was given no notice what- 


soever by the Commission. 


Fox Valley Broadcasting Company, 17 Pike and Fischer RR 841, 
does take the position that Section 309 (b) applies only to procedures 


which must be followed prior to designation. However, this case can 
hardly be considered as controlling authority to this Court, any more 
than the decision of the Commission in the instant case below is authority 
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on appeal. The very reason for this appeal is to correct this erroneous 
interpretation and to prevent appellee from further compounding its 
error. The few existing decisions on this point do not yet begin to ap- 
proach the status of "consistent Commission procedure." Now is the 


time to correct the mistake. 


B. The Commission's Failure to Comply with Section 
309(b) Prejudiced Appellant 
As an alternative to the erroneous position that Section 309 (b) 
does not apply, appellee and Capitol assert that appellant was not pre- 
judiced by the illegal action of appellee. The arguments are two: 
(1) The notice and opportunity to reply required by Section 309(b) was 
satisfied by petitions of intervenors to enlarge issues and the answer of 
appellant thereto; (2) The appellant could have tried to amend its appli- 
cation. Neither of these arguments rebuts the clear fact that appellant 
was severely prejudiced by the Commission's illegal action in violation 
of the Federal Communications Act. 
1.) Appellant Received No Adequate Notice or 
Opportunity to Reply 
Section 309 (b) does not intend simply that an applicant be given 
some notice that there is to be a hearing and given a chance to offer its 
views. The Section quite clearly and specifically provides that the 


applicant be told why the Commission is not satisfied (not the objections 


of some intervenor) and the source and nature of the Commission's 
objections. This point is covered fully in appellant's brief at page 15 
and will not be repeated here. However, in examining the facts of this 
case on this point, it is significant to note just what the Commission's 
own Broadcast Bureau's attorneys thought of the "notice" afforded by 
the Capitol Petition to Enlarge Issues. In its comments in opposition 
to the Capitol Petition, the Bureau described the “notice” this way: 


Petitioner [Capitol] sets forth no factual alle- 
gations which reasonably justify the inclusion of the 
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issues requested. The considerations discussed 
in the petition in reference to programming, for 
example, are highly speculative. There is no jus- 
tification, in our view, for comparing Petitioner's 
programming with the applicant's program propos- 
als in this case on the basis of the hypothetical 
assumptions and vague allegations of the petition. 
The allegations supporting the addition of economic 
issues are so vague as to make manifest the in- 
herently speculative nature of the inquiry into. 
which Petitioner seeks to embark. We think such 
allegations are no less speculative as set forth in 
the instant petition than the allegations presented 
to the Commission in Voice of Cullman, 6 Pike & 
Fischer, RR 164, cited by Petitioner. Finally, 
with respect to the allegations concerning the ap- 
plicant's financial qualifications, the petition is 
barren of factual allegations, as distinguished 
from speculation, which raise any matter of sub- 
stance not previously available to the Commission 


applicant's financial qualifications and and determined 
it to be so qualified. 


For the reasons above outlined, it is respect- 
fully submitted that the petition of Capitol Broad- 
casting Co. to intervene and to enlarge issues in 
the above-entitled proceeding should be denied in 
its entirety. (Emphasis added; Record pp. 287- 
88) 


Such was Commission Counsel's description of the "notice” which 


appellee and Capitol now contend was adequate to satisfy Section 309 (b). 
Certainly this was afar cry indeed from the notice and fopportanity to 
reply intended by the statute. 


1 the Commission's Broadcast Bureau, which really represents the Com- 
mission's expertise, supported the position of Deep South throughout the entire 
hearing not only on the aeronautical issue but also on the structural suitability 
issue. The Exceptions to the Initial Decision filed by the Bureau made it clear 
that support of its Exceptions would require a grant of the Deep South applica- 
tion. 
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2.) The Legal Right to Amend Does Not Cancel Appel- 
lant's Greater Right to Have the Communications 
Act Lawfully Applied 
Both appellee and Capitol suggest that, since under appellee's 

rules appellant had a right to amend its application for good cause shown, 
appellant was not prejudiced when denied its procedural rights under Sec- 
tion 309(b). Such an argument shows no respect for the tremendous im- 
portance which our entire system of jurisprudence places on rights 
guaranteed by federal statute. Congress framed Section 309 (b) to assure 
applicants certain rights. It would be absurd to assume that the Commis- 
sion could remove or negate those rights simply by providing some al- 
ternative within its own rules. 


Even assuming arguendo that all the Commission must do to satisfy 
the provisions of Section 309(b) is to establish some alternative, the 
amendment provisions of the Commission's Rules do not afford such an 
alternative. Section 1.311(b) of the Rules does state that an amendment 
may be allowed for good cause shown. However, let an applicant attempt 
to take advantage of those Rules, and it quickly runs head on into firmly 
established precedents forbidding any variance between the original 
application and the evidence and testimony adduced at the hearing. The 
Fox Valley case, supra, is an excellent example of what happens when 
an applicant attempts to amend his application. That case involved a 
financial issue which was questioned by the Commission. When the 
applicant tried to amend its application so as to satisfy Commission 
objections, it was denied the right todo so. Appellant, appellee and 
intervenors knew quite well that any attempt by appellant would have 
been simply denied. 


Thus, it is submitted that (1) the provisions of Section 309 (b) have 


been violated; (2) appellant had no adequate notice or opportunity to 


reply of any sort and (3) appellant has been egregiously prejudiced by 
appellee's action. This case should be reversed and remanded. 


ll. APPELLANT FULLY SUSTAINED ITS BURDEN OF PROOF 
BY ESTABLISHING ITS FINANCIAL QUALIFICATION ON THE 
RECORD 


The basic argument of both appellee and Capitol in es of the 


Commission's erroneous conclusion as to the financial disqualification 
of appellant is that appellant's burden of proof on this issue was not met 
on the record.” However, the cold facts of the record are not to be de- 
nied simply by disclaiming their presence. The requisite evidence and 
testimony were there; the Commission simply chose to ignore it. 

A. A Firm Financing Commitment Exactly As Proposed 

By Appellant Is Shown On the Record 

The answer briefs deny that a firm financing arrangement as pro- 
posed by appellant, was ever established on the record. It is argued that 
there was nothing more than an oral agreement between Mr. Benns and 
the Agent of Standard Electronics. This is simply not true. Appellant's 
evidence firmly establishes the Standard equipment proposal, supported 
by a statement of the Standard agent confirming that the equipment was 
available on the terms offered. This equipment included the 1,919 foot 
supporting tower for appellant's antenna. The written commitment shows 
that the tower is to be obtained by Standard from Vulcan Tower Company, 
understood by Standard to be a partnership of William Brennan and Wil- 
liam E. Benns, Jr. Both the equipment proposal and the affidavit of the 
Standard agent specify a Vulcan Tower. (Rec. 705-06; 719-20; D.S. Ex. 
22, p. 12; D.S. Ex. 26, Attachment A.) | 


| 
Full record references establishing a firm financial commitment 
and detailed outline of appellant's proposal are discussed in appellant's 


> 

There is no contention that appellant and its principals do not have funds far 
in excess of the amount needed to finance the tower, or any serious contention 
that these principals would not, in fact, actually spend their oa capital without 
hesitation. 
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brief at pages 16-20. Repetition will not be made here. However, it is 
important to note that even were there not the extensive record showing 
of written commitments, there is no doubt whatsoever that there was an 
oral contract between Mr. Benns, an officer of both appellant and Vulcan 
Tower Company, and Mr. Campbell, an authorized agent of Standard 
Electronics. This oral agreement is freely admitted by appellee. (Ap- 


pellee Br. 6}. | Under any possible interpretation of Radio Station 


KFH Company, 9 Pike and Fischer R.R. 796(c), certainly no more 
binding contract is required to sustain appellant's burden of proof than 
a firm oral contract, testified to under oath by Mr. Benns. Therefore, 
it is submitted that the record clearly and unequivoca sustains ap- 
pellant's burden of proof in establishing its financial qualification. 


B. Even Were a Binding Contract Not Shown on the Record, 
Appellant Met Its Burden of Proof 

The Commission has always taken the position, perhaps best 
stated in KFH, supra, that applicants need not establish their financial 
qualifications by binding contracts. Appellee attempts to sidestep the 
inalterable impact of KFH on the instant case merely by relegating it 
to a footnote and saying it does not apply. Accepted Commission prac- 
tice and policy can no more be ignored now than it should have been by 
the Commission in its decision below. 


The Commission's Decision that appellant was to be held to some 
fancied standard of “written binding contract" in establishing its finan- 
cial qualification was completely unprecedented. Never before had ap- 
pellee required the type of proof which it now argues that appellant fell 
short of supplying. To do so now is completely arbitrary and capricious, 
and the action of appellee was so erroneous and predjudicial to appellant 
as to demand reversal. Appellee's brief admits everything except that 
KFH should be applied to this case. Appellant's brief sets forth the 
clear holding of the case in full at pages 21 and 22. No further discus- 
sion is necessary to establish appellee's error; KFH speaks for itself. 
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C. The Financial Qualifications of Appellant Were Established 
Even Without Tower Financing By Standard Electronics 


Both appellee and Capitol maintain that even though the record 


completely established the ability and willingness of William Brennan, 
William E. Benns, Jr., and appellant to finance their own proposal, that 
this was a "new" proposal and could not be considered by the Commis- 
sion.° (Appellee Br. 17-19; Capitol Br. 14.) Such an argument complete- 
ly ignores the plain language of the financial issue itself. The burden of 
proof was on the applicant to establish that "William E. Benns, Jr., and 
William J. Brennan are financially qualified to effect that portion of the 
construction for which they have committed themselves through Vulcan 
Tower Company. . . ™ (Quoted from the financial issue as phrased 
by the Commission, Rec. 353.) | 


The suggestion is made that financing through Mr. Benns, Mr. 
Brennan and/or appellant was first raised by appellant as a new proposal 
in its petition for rehearing. The Commission fully considered the abil- 
ity and willingness of these persons to finance the proposed tower in its 
first Decision and was not at all troubled by any variance problem. The 
petition for rehearing served only to point out what was already well set 
forth on the record. It made no attempt to outline a new method of financ- 
ing. ! 

The exact and clear record facts are discussed at length in ap- 
pellant's brief at pages 21-29, as is the law which governs the burden 
of proof to which appellant should have been held. Appellee found in 
its own Decision that ample funds were available to construct the $190, - 
000 tower (Rec. 3204) and that Mr. Brennan made a firm commitment 
to contribute at least $100,000. (Rec. 3204.) The only possible unset- 
tled fact is whether the record established the availability of another 
$90,000. 


! 

3 such a position is startling in view of the earlier expressed position that 
appellant would have been completely free to amend its application or to change 
its testimony on the financial issue at any time. Actually, it is quite true that 
had appellant attempted to change its proposal, by amendment or otherwise, such 
a privilege would have been quickly denied despite the existence of Commission 
Rule 1.311 (b). | 
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It was equally certain on the record that Mr. Benns committed 
himself to assist the corporation, and that he had funds available to 
supply up to $90,000 if he chose to do so. (Rec. 3056-59.) Appellee 
argues, however, that since Mr. Benns did not state exactly what amount 
he would contribute, it must be assumed that he would contribute noth- 
ing. This is absurd from a practical standpoint, but appellant need not 
rely on reason alone. For it is well established in Columbia Empire 


Telecasters, Inc. v. Federal Communications Commission, 97 U.S. App. 


D.C. 112, that if principals of an applicant are shown to have ample fi- 
nancial qualification and are shown to be in favor of a particular type of 
financing which might require the guarantee of their personal funds, the 
Commission must infer that these principals will make their funds avail- 
able if necessary. This case could not be more in point and controlling 
had it been written as an advisory opinion for the instant case. Again 
appellant relies on its principal brief for full discussion on this point. 
(Appellant's Br. 23-28.) 


However, even assuming arguendo that Mr. Benns did not commit 
himself to contribute any funds, appellant still made a record showing 
of an additional $91,000 available to the corporation. (Appellant Br. 24.) 
This sum plus the $100,000 committedfrom Mr. Brennan establish the 
requisite $190,000 necessary to sustain appellant's burden of proof. The 
plain truth is that appellee failed properly to examine the record in 
reaching its first decision and was unwilling to correct its mistake in 
its second decision. Appellant's Petition for Rehearing did not propose 
any new financing plan. It only pointed out the black and white record 
showing which the Commission chose to sidestep rather than face up to 


in its second decision. 


On page 25 of appellee's brief, the Commission virtually rests its 
entire case on the fact that it was not required to take any notice of the 
"new" financing proposal of appellant, and, therefore, even though the 
Columbia case does require an inference that principals will guarantee 
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what funds they have available, that the Commission was entitled to 
ignore this well settled law. It is just not true that there was any 
"new" proposal.* Consequently, the Columbia case does apply. 


Appellant stands now as it has always stood on the agreement with 
Standard Electronics. Appellee took the position that this agreement 
was unsupported. It was only then that appellant pointed out in its Peti- 
tion for Rehearing the cold record facts which showed that Mr. Benns, 
Mr. Brennan and the corporation are and always were ready, willing, 
and able to build the tower. There was no attempt to raise a new propos- 
al, only an attempt to make clear the original one. No one seriously 
argues that Mr. Benns and Mr. Brennan do not have $190,000 or that 
they are not willing to spend it. They have not fought this case five 
years for nothing. Their commitments are as definite as they could be 
made and far in excess of any standards required under KFH and Colum- 
bia. 


II. APPELLEE HAD NO AUTHORITY TO EXAMINE THE | 
STRUCTURAL SUITABILITY OF APPELLANT'S TOWER 


Both appellee and Capitol contend that appellee had ample author - 
ity to support its examination of the structural suitability of appellant's 
tower proposal. Yet, amazingly, they find this authority in the Commis- 
sion's right to examine the technical qualifications of applicants. But 


technical qualifications are not at issue. The Commission did examine 


4 The difficulty of appellee and Capitol in asserting their "new": proposal posi- 
tion is illustrated on page 14 of the Capitol Brief. At the top of the page Capitol 
recognizes that Vulcan Tower Company is synonomous with its 50/50 partners 
William Brennan and William E. Benns, Jr., and concludes that)/"if Vulcan is 
to pay for the construction of the proposed tower, the cost must be borne by its 
partners . . . " Yet at the bottom of the same page, Capitol argues that even 
though "Mr. Benns and Mr. Brennan, operating as Vulcan Tower Company, can 
and will construct the tower without advance financing from Standard . . . this 
is a new proposal and was not a part of the record." Capitol simply ignores the 
fact that appellant's Petition for Rehearing only pointed out and analyzed facts 
already on the record, and that these facts were on the record despite any Com- 
mission law or practice as to variance. Appellant had no possible cause to 
amend as long as its evidence was all admitted. It could not anticipate that re- 
cord evidence would later be called a "new" proposal. 
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appellant's technical qualifications, prior to designating issues for 


hearing; and found appellant to be completely technically qualified. S 


Certainly appellee cannot at this late date claim authority to consider 
structural suitability as a matter of technical qualification, when up 
to this time it has consistently claimed to be considering it purely as 
a matter of financial qualification. 


This vacillating position of appellee only serves to focus atten- 
tion sharply on the extreme importance of full compliance with the 
notice and opportunity to reply provisions of Section 309(b). When 
appellant was told that it had been found to be technically and financial- 
ly qualified, it had every reason to believe just that. Then, upon find- 
ing itself in a hearing faced with a jumbled issue which appellee now 
contends was some sort of hybrid technical-financial issue, appellant 
was severely prejudiced in meeting its burden of proof. Appellee and 
Capitol suggest that if there was confusion, appellant had only to ask 
for clarification of the issue. The point is that at the time, the issues 
did not appear to be ambiguous. Appellant assumed, as any reasonable 
applicant would, that the financial issue would require the same sort 
of proof that financial issues always had and that the footnote on struc- 
tural suitability would, at most, necessitate only a showing that appel- 
lant would comply with accepted technical standards in the field. 


Appellee takes the position that a 2000 foot tower was such a 
shocking occurrence that the Commission somehow was compelled 
with "a duty in the public interest" to create its own authority to launch 
into never before examined areas of consideration and analyze appel- 
lant’s proposed tower structure. Certainly if such a theory is accept- 
able, this was no case in which to ignore the precious rights guaranteed 


> There was some question about the location of the studio site, but this 
matter had absolutely no connection with the structure of the tower. 
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to applicants by Section 309(b). However, it is difficult to believe that 
the Commission was really so startled by a proposal which it had it- 
self suggested and recommended in its Sixth Report and Order, April 
11, 1952, Paras. 63, 160-61, RR [Part 3] p. 91:620, 91:651. A further 
point is advanced that appellant's cost proposal was so out of line as to 
justify the unique addition of a structural suitability issue. (Appellee 
Br. 30, n. 17) Appellee fails to note from the same source (Television 
Digest, May 25, 1959, Vol. 15, No. 21, p. 3) some typical estimates for 
actual tall towers: KTVE, El Dorado, $222,900, 1348 ft.; WTTV, 
Bloomington-Indianapolis, $227,620, 1225 ft.; WMT-TV Cedar Rapids, 
$234,525, 1355 ft.; KSWS-TV Roswell, $274,239, 1610 ft.; and WTVD 
Durham -Raleigh, $200,000, 1504 ft. Considering the variance in these 
estimates plus the fact that appellant's tower would be constructed 
without profit to the tower erection company, appellant's estimate is 
obviously quite in line. ® Certainly there was nothing so shocking in 
the application of appellant which justified the Commission's in assum- 
ing authority which it clearly does not have under the law. (For full 
discussion, see appellant's Br. 29-31.) 


IV. APPELLANT CLEARLY ESTABLISHED THE STRUCTURAL 
SUITABILITY OF ITS PROPOSED TOWER 


This case on its merits involves.really only two tis (1) 
Do appellant and its principals have $190,000 that they are willing to 
spend; and (2) Will the tower which appellant proposes to build stand 
up if erected? Although other parties make some point of a failure to 


establish adequate finances of appellant and its principals on the record, 
no one seriously doubts that the principals have and are willing to spend 
whatever is necessary to build their tower. Otherwise, they would not 
be here in the Court of Appeals. Thus, the real determination is whether 


6 appellee also fails to note on the same page of Television Digest that there 
are 80 TV towers over 1,000 feet, construction permits erence for eight more 
and applications pending for 18. 
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the appellant produced on the record adequate evidence to sustain its 
reasonable burden of proof on the structural suitability issue. 


Appellant faced the hybrid financial issue without any 309(b) 
notice as to what the Commission required. As for precedents, appel- 
lant knew only that never before had the Commission examined in any 
detail the structural suitability of a supporting tower. Appellant there- 
fore, reasonably assumed that what the Commission wanted was assur- 
ance that appellant planned to comply with acknowledged engineering and 
structural standards upon venturing into the tall tower area. 


Appellant, therefore, chose the most widely used and accepted 
minimum standard for tower construction available, RETMA TR-116, 
and designed its tower with that standard as a minimum in every in- 
stance. Appellant then introduced into evidence its tower design, along 
with the testimony of Mr. Brennan, who is an engineer not inexperienced 
in tower construction, that the tower design complied fully with the re- 
quirements of RETMA TR-116. This evidence easily met any burden 
which a reasonable person would assume was covered by the issue 
designated, considering the previous failure of the Commission to ever 
examine structural suitability at all and considering the lackadaisical 
manner in which the technical issue was "subsumed" into the financial 
issue. 


Intervenor then introduced the Staubitz testimony. To sustain its 
burden of proof, appellant needed only to show that this testimony did 
not undermine the showing already made by appellant. As indicated by 


the Commission's own findings’ the Staubitz cross examination clearly 
established the very validity of appellant's case. (Appellant Br. 33-37) 


a Appellee candidly admits that "Upon rehearing, the Commission recognized, 
in view of appellant's petition for rehearing arguing at some length (as does ap- 
pellant's brief to the Court, pp. 37-42) that Mr. Staubitz's computations were 
incorrect, that an examination of the record indicated that in some instances, 
‘Mr. Staubitz's computations [did] not precisely conform to those recommended 
by the authorities on which he relied. '" (Appellee Br. 34, 35) 
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The structural suitability issue actually resolved itself to a single sub- 
question: What should be the maximum wind loading on the tower? The 
Staubitz testimony itself established that the use of average five-minute 
wind is acceptable and that using the five-minute wind == regardless of 
whether a 1.5 or a 1.4 gust factor is used -- establishes the structural 
suitability of appellant's tower. (T. 4182, 4200-03, 4104-06) Since this 
is true, simple mathematics demonstrates that the wind loading allowed 
for by Mr. Brennan was perfectly sound. 


The resulting position of the record was that appellant had made 
a more than adequate showing of the structural suitability of its tower 
within any reasonable scope of the financial issue. Opposing testimony 
had confirmed rather than rebutted that testimony. Detailed analysis 
of appellant's case and the Staubitz testimony is presented in appellant's 
brief at pages 32-42. However, the focal point is this: Appellant made 
all the showing that could reasonably be anticipated as necessary under 
the designated issue. Opposing testimony wholly failed to rebut that 
testimony as conceded in the Commission's Decision (Rec. 3206) Only 
by holding appellant to some extremely high standard of proof which 
appellant could not possibly have foreseen, could the Commission find 
that appellant had failed to meet its burden of proof. To do so was so 
arbitrary and capricious on the basis of the record showing of structur- 
al suitability actually made by appellant as to PEELE & an abuse of 
discretion as a matter of law. 


V. APPELLANT IS ENTITLED TO COMMISSION FINDINGS 
OF FACT ON ALL MATERIAL ISSUES OF FACT 


Appellant, appellee and intervenor Capitol are all in apparent 
agreement that Section 8(b) of the Administrative Procedure Act is 
clear and precise. Findings of fact must be made on all material 
issues of fact. (Appellee Br. 48-49; Capitol Br. 30) The only dis- 
agreement relates to just what is and what is not "material." 
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Both appellee and Capitol have cited some authority for their 
position. However, properly examined, it is authority only if used as 
appellee and Capitol use it. The unsupported assumption is made that 
the ignored factual issues in this case were immaterial. Then, the 
black letter rule that Section 8(b) is satisfied when an agency makes 
clear the factual basis upon which it proceeds in disposing of a case is 
applied. Appellee and Capitol then conclude that since the ignored is- 
sues were immaterial, and since appellee made enough findings (if 
correct) to support its conclusions on the dispositive financial issue, 
that Section 8(b) is wholly satisfied. Obviously, if one assumes his 
premise or the legal effect of his factual situation, the desired conclu- 
sion can be reached. But such reasoning is of little value to this Court. 
It, therefore, becomes necessary to look clearly at the two issues which 
are brought into focus by the circuitous arguments: (1) Were the unset- 


tled factual issues in this case material or immaterial? (2) Does the 


black letter law with which the Commission and Capitol so glibly cloak 
this case have any real meaning when properly applied? 


A. The Ignored Factual Issues Were Material 


Following its normal procedure, appellee examined appellant's 
application, and designated the application for hearing on four main 
issues. Clearly, however, every party involved recognized that the 
major issue was the aeronautical issue. The thousands of record pages 
devoted to this issue leave no doubt of that fact. And it is highly signi- 
ficant that the financial issue, ultimately treated as dispositive, was re- 
solved completely in favor of the appellant originally. Yet, the appellee 
now wishes to take the position that the initial four issues and a fifth, 
later added, were so immaterial to the resolution of this case as to be 
outside the materiality scope of Section 8(b). Such a reversal is both 
astonishing and incredible. 
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The ultimate conclusion for which appellee is always responsible 
is whether a grant will serve the public interest, necessity and con- 
venience. It is impossible to reach such an omnibus and inclusive de- 
termination without thorough examination of all facts bearing on at 
least the very issues which appellee itself had previously determined 
to be pertinent and controlling. It is grossly unfair to allow appellee 
to use a shotgun definition of materiality in setting issues for hearing 
and a rifle definition of materiality in deciding cases. Federal admin- 
istrative agencies are fact finding bodies, established to decide cases. 
If allowed to expand or narrow the meaning of materiality in such an 
accordion manner, their actual role becomes reduced to what it was 


in this case, i.e., an avoider of issues. 


It has been suggested by appellee and Capitol that the courts 
often treat an issue as dispositive. This is true. The problem, how- 
ever, is to define, in the absence of helpful decisional authority, a key 
word, material, in a controlling, special purpose statute, the Admini- 
strative Procedure Act. The very necessity for such an act points up 
the existence of important differences between the work and function 
of courts and of administrative agencies. It is in the light of these 
major policy differences that "material™ must be viewed. 


By and large, courts are called on to decide disputes between 
parties, perhaps in favor of one party, perhaps partially in favor of 
each party, but always with finality. Usually where settlement is 
reached on one dispositive issue, it is because other issues were bas- 
ed on or related to the resolved issue. Typical of such a situation is 
a determination of no negligence, thus disposing of proximate cause 


or damage or contributory negligence issues. 


Such is not the case in the work of the agencies. Using the in- 
stant case as an example, the issues set for hearing were completely 
independent of each other. All had a bearing on the ultimate question 
of public interest, but none properly could be treated as determinative. 
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The agency regulates the grant of applications in the public interest. 

A failure to satisfy or meet the standard of that interest does not prej- 
udice the applicant. Should it lose completely in this case, appellant 
is free to try again to revise its proposal in the light of its experience 
and meet the requisite standard. The agency and the applicant are 
working together for the public good. It is not a proper role of the. 
agency to force the applicant to guessing games by deciding issues one 
at atime. A hearing is simply a vehicle for bringing the agency and 
the applicant to a common ground on which differences may be erased. 
If these are not removed, at the very least the applicant should learn 
why so that his next try may be corrected in terms of definitive agency 
findings. 

Obviously the above characterization of the respective role of 
courts and agencies is far over-simplified and subject to exceptions. 
But the point is this: The proper function of agencies is not to judge 
but to regulate. They are essentially watchdogs and instructors, not 
umpires. In performing their functions, the agencies may not simply 
set some nebulous standard, and keep applicants guessing as to where 
it lies. The agencies should make very effort and take every opportun- 
ity to let the public know what the requirements to be met by its licensees 
and applicants are. It is submitted that a policy of deciding cases on the 
basis of selecting one issue out of several as dispositive does not and 
cannot meet the responsibility of agencies. 


Section 8(b)'is plainly intended to require findings on all material 
issues of fact. On this all parties agree. But materiality was not intend- 


ed to mean only material to an issue which may be so strongly determin- 
ed adversely to an applicant as to make an ultimate finding of serving 
the public interest impossible. Materiality must be so broadly defined 
as to include those issues which are going to come up again and again 
with each new application. One need not go further than the instant 

case and the aeronautical issue to uncover the necessity for such an 
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interpretation. If appellant loses this case and subsequently wishes 


again to apply for the right to serve the people of Selma with a tall 
tower, it will be not one bit more aware of what the Commission wanted 
in terms of meeting the aeronautical issue than it was in 1954. This is 
not a satisfactory agency-applicant relationship. It is true that there 
is little helpful authority on the question of just what is material with- 
in the meaning of Section 8(b). It is submitted, therefore, that this is 
the ideal time for this Court to establish the correct definition -- one 
which will hereafter insure that the agencies fulfill the role for which 


they were created. 


B. Cases Cited By Appellee And Capitol Have No 
Bearing On This Case | 


Both appellee and Capitol cite cases in support of the general 
proposition that Section 8(b) is satisfied where an agency makes clear 
the factual basis upon which it proceeds in disposing of the case. How- 
ever, even cursory analysis of these cases discloses that this rule was 
being there applied to clearly distinguishable factual situations and is 
completely out of context when applied to the instant case. 


In Baltimore Transfer Co. v. Interstate Commerce Commission, 
114 F. Supp. 558 (D. Md. 1953) the court makes no holding nor does it 
even discuss any issue which would support the proposition for which 
the case is cited by intervenor Capitol Broadcasting Company. The case 
says only that "If the Commission did not exceed the statutory limits 
within which Congress confined its discretion and its findings are ade- 
quate and supported by evidence, it is not our function to upset its order." 
Alabama G.S.R. Co. v. United States 340 U.S. 216, 228 (1951) holds that 
the Interstate Commerce Act does not require the Commission to make 
detailed findings of fact. The Court found that "the report read asa 
whole, sufficiently expresses the conclusion of the Commission, based 
upon supporting data. . .™ The case does not even suggest that find- 
ings on material issues offactare unnecessary. : 
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In Capital Transit Company v. United States, 97 F. Supp. 614 
(D.D.C. 1951) Capital Transit argued that the Commission did not make 
sufficient findings under Section 8(b) of the Administrative Procedure 
Act. The Court found that on the issue in question "the Commission 
filed a lengthy opinion setting out the facts in detail and the considera- 
tions which it deemed applicable in reaching its conclusion. Certainly 
more than ‘Enough has been put of record to enable us to perform the 
limited task that is ours’. . ." Such a record is a far cry from the 
complete avoidance of five out of the six issues designated in the instant 
case. Similarly, in Coyle Lines v. United States, 155 F. Supp. 272 
(E.D. La. 1953), the Commission made extensive factual findings in 
support of its conclusion on the issue involved. The Court held only 
that the Commission was not required to make extensive findings on 
every possible fact which any one specific issue might involve. 


Thus, it is obvious that all of these cases stand only for the prop- 
osition that an agency is required to make adequate findings to support 
each issue on which it decides but not to make extensive, detailed find- 
ings on every possible point which the issues involve. They do not even 
purport to hold that no findings at all are necessary on major, material, 
independent issues if an agency decides to avoid that issue. 


WOKO v. Federal Communications Commission, 329 U.S. 223 


(1946),was decided wholly on the issue of willful misrepresentation by 

a license applicant. WOKO applied for a license renewal and made false 
statements in its application. Similar misrepresentations had been made 
over a period of twelve years. The Commission denied the license; the 
findings supporting the denial were only that WOKO was guilty of deli- 
berate and continuing misrepresentation. WOKO argued that findings 
were also required with respect to the quality of the station's service 

in the past and its equipment for good service in the future. The Sup- 
reme Court held that no such findings were required; it held, in effect, 
that such findings were immaterial. However, it is quite clear that 
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these were not findings on another major issue. The purpose for which 
evidence of good past and prospective service was proffered was to 
show that, overall, WOKO was serving in the public interest -- that its 
record of good service offset and outweighed the Commission's finding 
of misrepresentation. The ignored findings did not involve an independ- 
ent issue. They bore on, and were related to, the misrepresentation 
issue. The Supreme Court simply held, and the case is clear on this 
point, that in the Commission's discretion the findings made by the 
Commission on the misrepresentation issue were adequate to support 


its conclusion on that issue. 


The situation in the instant case is quite different. Initially, four 
major issues were set for hearing by the Commission. Later two ad- 
ditional issues were added by questionable procedure. A full hearing 
was held on all six issues. Yet in its ultimate decision the Commission 
completely ignored all but one issue, treating it as completely disposi- 
tive. This, appellant submits, is in violation of Section 8(b) of the Ad- 
ministrative Procedure Act. | 


In Simmons v. Federal Communications Commission, 79 U.S. 
App. D.C. 264, the Court does not hold that findings on material issues 
are not required. The case is based on a very narrow point. Appellant 
alleged the Court's jurisdiction under Section 402(b) (2) of the Commun- 
ications Act as a person “aggrieved or whose interests are adversely 
affected." Subsequent to a hearing on two mutually exclusive applications, 
the Commission had found that appellant's proposal would cause serious 
interference with other stations and would be a hazard to air navigation. 
The Commission made findings in favor of the other applicant and grant- 
ed its application. The Court held, and held only, that "Since appellant's 
application was rightly denied he has no ground for complaint 
accordingly he is not ‘aggrieved’ or ‘adversely affected" by the grant- 


ing of intervenor's application and has no standing to appeal from it." 
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The proposition, ile., an agency need not make findings on all issues if 
one is treated as dispositive, was never before the Court, was not dis- 
cussed, and most certainly was not ruled on. 


Thus, in summary, it becomes clear, as appellee concedes, that 
"judicial precedent on this point is scant" (Appellee Br. 50), and what 
exists is of little help. It is, therefore, submitted that in view of the 
disastrous chain of appeals to which applicants may be subjected (Ap- 
pellant Br. 44-47)'and in view of the strong policy reasons for encourag- 
ing agencies to make and disclose full findings on all issues set for hear- 
ing as discussed above, the time is right for this Court to settle this 
issue once and for all. Under Section 8(b) of the Administrative Proce- 
dure Act, findings must be made on all material issues of fact and this 


means on all major issues set for hearing. 


CONCLUSION 


Appellee has: (1) violated the statutory provisions of Section 309(b) 
of the Federal Communications Act to the prejudice of appellant; (2) arbi- 
trarily and with abuse of discretion reached conclusions on the merits of 
the financial issue which were unsupported by the record and failed to 
reach conclusions required by the clear record evidence, and (3) illegally 
failed to make findings on all material issues of fact as required by Sec- 
tion 8(b) of the Administrative Procedure Act. It is, therefore, submitted 
that the decisions of the Commission should be reversed and this case re- 
manded with instructions that the financial issue be resolved in favor of 
appellant and that findings and conclusions be made on all other issues. 

Respectfully submitted, 
CHARLES S. RHYNE 
So COE EUGENE F. MULLIN, JR. 
a aa CHARLES A. DUKES, JR. 
400 Hill Building See re 


Washington, D.C. 
December 9, 1959 Attorneys for Appellant 
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JOINT APPENDIX 


UNITED STATES COURT OF APPEALS 
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DEEP SOUTH BROADCASTING COMPANY 
a Corporation, 


Appellant, 
v. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
WKY TELEVISION SYSTEM, INC., 
Intervenor, 
CAPITOL BROADCASTING CO., 
Intervenor. 


Case No. 15,257 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


RELEVANT DOCKET ENTRIES 


1959 
July 13 Notice of Appeal 


Aug. 4 Notice to Intervene 


[ Filed Sept. 10, 1959] 
PREHEARING STIPULATION 


Counsel for Appellant Deep South Broadcasting Company, Appellee 
Federal Communications Commission, Intervenor WKY Television Sys- 
tem, Inc., and Intervenor Capitol Broadcasting Company hereby stipulate 
that the issues presented by the above-entitled case are as follows, it 
being agreed that the parties do not concede the correctness of any 
factual or legal premises which may be implicit in the formulation of 
the questions: | 
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I 
Whether, having found Appellant financially qualified and having 
designated its application for modification of a construction permit for 


hearing on other issues, the Commission violated Section 309(b) of the 


Communications Act by adding a financial qualification issue on petition 
of a party intervenor without following the "notice" and "opportunity 
for reply” procedure of Section 309(b) of the Communications Act? If 
so, whether this constituted prejudicial error? 


i 
Whether the Commission erred in concluding that Appelland had 
failed to prove that sufficient funds were available to construct, own 
and operate its proposed television station? 


I 
Whether, in reaching the above determination, the Commission 
properly considered, inter alia, the structural suitability of Appellant's 
proposed tower; if so, whether the Commission erred in finding that 
Appellant had failed to prove the structural suitability of its proposed 


tower ? 


IV 
Whether the Commission, having found adversely to Appellant on 
the financial qualification issue, was required to make findings and con- 
clusions on the other issues before denying the application? 


Counsel for all the parties further stipulate: 


1. Appellant will serve and file its brief on or before October 13, 
1959; Appellee and Intervenors will serve and file their briefs on or 
before November 16, 1959; and Appellant will serve and file its reply 
brief, if any, on or before November 25, 1959. 


2. The printed Joint Appendix will be filed on or before Novem- 
ber 25, 1959. References to the record appearing in the various briefs 
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of the parties shall be to the page numbers in the original record certi- 
fied to this Court. In the printing of the Joint Appendix there will be 
set forth, in addition to the consecutive numbering of the pages of the 
Joint Appendix, the original record page numbers in bold type and in- 
dented in a manner which will render it convenient for if Court to 
locate the pages referred to in the briefs. | 

Respectfully submitted, 


/s/ Eugene F. rene Jr. 
Eugene F. Mullin, Jr.) 


Counsel for Deep South Broadcasting 
Company 


/s/ James T. Brennan 

James T. Brennan’, 

Counsel for Federal Communications 
Commission 


/s/ Vincent A. Pepper 


Vincent A. Pepper | 
Counsel for Capitol Broakcasang 
Company 


/s/ William P. Sims, 

William P. Sims 

Counsel for WKY Television System 
Inc. | 

| 

| 


[ Filed Sept. 10, 1959] 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 15,257 . September Term, 1959 


Deep South Broadcasting Company, 
a corporation, 


Appellant, 
v. 
Federal Communications Commission, 
Appellee 


WKY Television System, Inc., 
Intervenor 


Capitol Broadcasting Company, 
Intervenor 


Before: Burger, Circuit Judge, 
in Chambers. 


ORDER 


Upon consideration of the prehearing stipulation submitted by all 
parties to this case, it is 

ORDERED that the prehearing stipulation is approved and that 
the Clerk is directed to file it. 

It is FURTHER ORDERED that the prehearing stipulation shall 
be printed in the joint appendix and shall control further proceedings 
in this case unless modified by further order of this court. 


Dated: September 10, 1959 
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VULCAN TOWER COMPANY 
The Tower of Strength 
P.O. BOX 2467 Telephones 54-4441 - 51- 3390 
BIRMINGHAM, ALABAMA 


Deep South Broadcasting Company 
Box 1447 
Montgomery, Alabama 


Gentlemen: 

In order to promote the use of tall towers in supporting television 
transmitting antennas, we are quoting a price of $115, 962. 00 for your 
proposed 1789.5 foot supporting tower for your television operation, to 
be erected near Selma, Alabama. ! 

Terms are 25% payment with a firm order, with the balance pay- 
able in 36 equal monthly installments, starting 12 months after erection 


of tower. 6% interest is charged on the unpaid balance, payment start- 
| 
Please keep us informed as to the progress of your application 


ing at the time of the first monthly installment. 


specifying the above tower. | 


Sincerely, 
/s/ R. G. Blaskow 


[86] 


VULCAN TOWER COMPANY 

The Tower of Strength 
P.O. BOX 2467 Telephones 54-4441- 51- 3390 
BIRMINGHAM, ALABAMA 


October 13, 1954 


Deep South Broadcasting Company 
Box 1447 | 
Montgomery, Alabama 

| 


Gentlemen: 
i 
In order to promote the use of tall towers in television, we are 
quoting a price of $131,050.00, erected, for your proposed 1919 foot 


[86] 
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supporting tower for your television antenna near Strata, Alabama. 
Terms are 25% payment with a firm order, with the balance pay- 
able in 36 equal monthly -:stallments, starting 12 months after erection 
of the tower. 6% interest is charged on the unpaid balance, payment 
starting at the time of the first monthly installment. 
Please keep me informed as to the progress of your application 
specifying the above tower. 
Sincerely, 
/s/ R. G. Blaskow 
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FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


March 9, 1955 


Deep South Broadcasting Company 
Box 1447 
Montgomery, Alabama 


Ge.tlemen: 

This is with reference to your application (BMPCT-2100) for 
modification of your construction permit (BPCT-1814) for television 
broadcast station WSLA, Channel 8, Selma, Alabama. 

It appears from your application that you propose to move your 
transmitter (and main studio) from a location three miles west of Selma, 
Alabama and 45 miles west of Montgomery, Alabama, to a location 50 
miles southeast of Selma and 23 miles south of Montgomery, with 
effective radiated power increased from 2.51 kw visual, 1.26 kw aural 
to 316 kw visual, 158 kw aural and height increased from 360 feet to 
2,000 feet above average terrain; and that from the site proposed in 
your application the city of Montgomery will for the first time receive 
not only a Grade A signal but also a principal city signal. In view of 
the unusually large distance between the proposed transmitter site and 
Selma, the principal ‘city to be served, it appears that your proposed 
operation may result primarily in an additional service to the Mont- 
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gomery, Alabama area rather than in service to the area surrounding 
Selma. A question is thus raised as to whether, in fact, your proposed 
operation is designed to serve the particular needs of Selma and its 
surrounding area. 

A review of your application also indicates that you propose to 
locate your main studio at the proposed transmitter site and that you 
have not requested waiver of Section 3.613(a) of the Rules to permit 
location of the main studio outside of Selma, nor have you made any 
showing in support of such main studio proposal. | 

As you are aware, on October 19, 1954, a majority of the voting 
members of the Airspace Subcommittee of the Air Coordinating Com- 
mittee in Washington, D. C. voted against the recommendation of the 
Atlanta Regional Airspace Subcommittee, which on September 14, 1954, 
had recommended approval of your tower site and height proposal. The 
minutes of the meeting of October 19, 1954, of the Washington Airspace 
Subcommittee indicate that objections were raised to your tower pro- 
posal by the Army, Navy and Air Force on the ground that it would 
result in an unacceptable hazard to air operations in that area due to 
its "excessive height"; and that the Air Transport Association, the Air 
Line Pilots Association and the Aircraft Owners and Pilots Association 
concurred in that view. A question is thus raised as to whether your 
proposed operation constitutes a hazard to air navigation. 


[113] 


A review of your application also indicates that the cost of your 


proposed 1919 foot supporting tower, as quoted by the Vulcan Tower 
Company, is $131,050. The Commission's records indicate that the 
cost quoted by the Vulcan Tower Company is disproportionately low in 
comparison with the costs quoted by other television broadcasters for 
towers of similar height and construction. In view of this fact, the 
Commission is unable to find in the absence of additional information 
that the cost quoted above is a realistic amount. Accordingly, you are 


ah, 


requested to submit detailed figures with respect to the cost of the 
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structural steel to be used in the tower, labor costs, and all other com- 
ponent costs of constructing the proposed tower. If a substantial up- 
ward revision of such figure is indicated, it will be necessary for you 
to make an additional financial showing in support of your ability to 
meet the increased costs of construction. 

In view of the foregoing matters, the Commission is unable to 
find on the basis of the information now before it that a grant of your 
application would be in the public interest. 

This letter is being written to you in accordance with the pro- 
visions of Section 309(b) of the Communications Act of 1934, as amended, 
which requires that before any application be designated for hearing, the 
applicant must be informed as to why a grant without hearing cannot be 
made and be afforded an opportunity to reply. The purpose of this is to 
give the applicant an'opportunity to inform the Commission of any 
reason why it believes the application should not be designated for hear- 
ing. Any reply you wish to make should be filed in triplicate with the 
Commission within thirty (30) days from the date of this notice. Upon 
receipt of any such reply, the Commission will determine whether the 
matters mentioned above have been resolved and whether it can grant 
your application without a hearing. If it is unable so to find, it will 
designate your application for hearing upon the issues then obtaining. 

In the absence of a reply from you concerning the matters discussed 
above, your application will be subject to dismissal pursuant to the 
provisions of Section 1.381 of the Commission's Rules. 

BY DIRECTION OF THE COMMISSION 


Mary Jane Morris 
Secretary 
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[Rec'd Mar. 29, 1955 - F.C.C.] 
Law Offices 
CHARLES S. RHYNE 


726 Jackson Place, N.W. 
Washington 6, D.C. 


March 29, 1955 


Miss Mary Jane Morris 
Secretary 
Federal Communications Commission 
Washington 25, D.C. 
Re: 8843 
Dear Miss Morris: 


Deep South Broadcasting Company acknowledges your letter of 
March 9, 1955, dispatched pursuant to the provisions of Section 309(b) 
of the Communications Act of 1934, as amended. On February 24, 1954, 
the Commission granted the application (BPCT-1814) of Deep South 
Broadcasting Company for Channel 8, Selma, Alabama. On May 10, 
1954, application was made (BMPCT-2100) for modification of the con- 
struction permit. On October 22, 1954, this application for modification 
of construction permit was amended. On November 4, 1954, the Com- 
mission granted an extension of completion date until April 24, 1955. 
(BMPCT-2516). On March 23, 1955, application was made for extension 
of completion date until October 24, 1955. 

The Commission's letter of March 9, 1955, raises: ceria ques- 
tions which, it is indicated, might have to be the subject of a hearing 
before the application (BMPCT-2100, as amended) is granted. One of 
the questions raised in the Commission's letter is whether the proposed 
operation constitutes a hazard to air navigation. Although the matter 
has been before the Washington Airspace Subcommittee, applicant has 
never been able to ascertain the reasons for the objections made to its 
proposed antenna structure by certain members of the Subcommittee. 
As the Commission knows, the proposal was previously approved by a 
Regional Airspace Subcommittee on September 14, 1954, in Jacksonville, 
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Florida. Furthermore, at the October 19, 1954, meeting of the Wash- 
ington Airspace Subcommittee, the representatives of the Departments 
of Commerce and Navy, and of the Air Transport Association, all stated 
that applicant's proposal did not conflict with any existing criteria. 
None of the members of the Subcommittee who voted to disapprove ap- 
plicant's proposal was willing or able to state any reasons for his con- 
clusion despite the fact that the Rules and Procedures Manual of the 
Airspace Subcommittee requires that reasons be stated. The repre- 
sentative of the Department of Commerce voted to approve the proposal. 
The representatives of the Departments of Army, Navy, and Air Force 
voted to disapprove. The Aircraft 


[115] 
Owners and Pilots Association, which is noted in the Commission's 
letter as opposing applicant's proposal, was not even represented at the 
October 19, 1954, meeting. Furthermore, despite the fact that applicant 
offered to have its aeronautical consultant, who was present, answer any 
questions the members of the Subcommittee might have concerning its 
proposal, no such questions were asked. 

It thus appears that the Subcommittee's disapproval of applicant's 
tower proposal was nothing more than an arbitrary act by the three 
military members of the Subcommittee. The Commission would, there- 
fore, be perfectly justified in ignoring their action completely. However, 
applicant is prepared to meet the issue of hazard at a hearing if the 
Commission deems a hearing necessary. Applicant assumes, of course, 
that the burden of proof as well as the burden of introducing evidence 
will be on those who assert that applicant's proposed structure is a 
hazard. Applicant realizes that the Commission would not in any event 
be inclined to impose on an applicant the negative burden of proving that 
its tower would not be a hazard; however, applicant desires to point out 
that it is especially important that the burden of proof be properly as- 
signed in this case since applicant has never been able to ascertain the 
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reasons for the assertion that its proposed tower would constitute a 
hazard. | 
Applicant respectfully submits that there is no need to hold a 
hearing on any of the other issues raised in the Commission's letter. 
The Commission's doubts as to applicant's estimate of the cost of con- 
structing its supporting tower are completely met by the enclosed letter 
from the Vulcan Tower Company and the price quotation from the Sher- 
wood Moore Iron Works attached thereto. These documents indicate that 
the tower sections and accessories will cost $51,787, guys and attach- 
ments $48,263, and actual construction (including labor) $31,000. 
Attention is called to the fact that the Vulcan Tower Company will con- 
struct this tower at cost. | 
The Commission's doubts are apparently based on costs quoted by 
other television broadcasters "for towers of similar height and con- 
struction." Applicant points out that no broadcaster has yet had the 
actual experience of constructing a tower of this height. ‘Further, the 
other estimates referred to by the Commission undoubtedly include an 
item of profit to the tower construction companies involved; no such 
item is included in this applicant's costs. It should also be noted that 
the Vulcan Tower Company will effect a considerable sayings in cost by 
having the tower sections fabricated in close proximity to the tower site. 
Finally, note should be taken of the fact that Vulcan Tower Company has 
proved in the past that it can design and build towers at less cost 


[116] 
than other companies; it furnished this applicant a 748 foot tower near 


Montgomery, Alabama, for less than one-fourth of the next lowest bid 


and still showed a profit. 

Applicant submits that the detailed cost figures enclosed herewith, 
and the matters above referred to, are sufficient to dispel the Commis- 
sion's doubts as to whether or not applicant's cost figure is a realistic 


one. Plainly, it is. 
* * 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In re Application of 


DEEP SOUTH BROADCASTING 


) 

DOCKET NO. 11371 
COMPANY (WSLA) ‘ 

) 

) 


Selma, Alabama File No. BMPCT-2100 


For Modification of Construction Permit 
ORDER 

At a session of the Federal Communications Commission, held at 
its offices in Washington, D. C., on the 27th day of April, 1955; 

The Commission having under consideration the above-entitled 
application requesting modification of construction permit (Channel 8, 
Selma, Alabama) to move transmitter site to a location 50 miles from 
Selma, and 23 miles from Montgomery, Alabama; to locate main studio 
at the transmitter site; to increase the height of the antenna structure to 
1993 feet above ground; and to change transmitter and antenna; and 

IT APPEARING, That a majority of the voting members of the Air- 
space Subcommittee of the Air Coordinating Committee in Washington, 
D. C., voted to disapprove the tower site and height proposal set forth 
in the above-entitled application on the ground that said proposal would, 
in substance, result in an unacceptable hazard to air operations due to 
the "excessive height"; and 

IT FURTHER APPEARING, That, pursuant to the provisions of 
Section 309(b) of the Communications Act of 1934, as amended, the above- 
named applicant was advised by letter dated March 9, 1955 of all objec- 
tions to the above application; that the Commission was unable to deter- 
mine that a grant of said application would be in the public interest; and 
was afforded an opportunity to reply; and 

IT FURTHER APPEARING, That upon due consideration of the 
above-entitled application, the Commission's letter of March 9, 1955, and 
the applicant's reply thereto filed March 29, 1955, the Commission finds 


[126] 


13 | 
that the above-named applicant is legally and financially qualified to 


construct the television station proposed in the above-entitled applica- 
tion and is technically and otherwise so qualified except as to the 
matters specified in the issues set forth below; 

IT IS ORDERED, That, pursuant to Section 309(b) of the Communi- 
cations Act of 1934, as amended, the above-entitled application is desig- 
nated for hearing to commence at 10:00 A.M. on the 27th day of May, 
1955, in Washington, D. C., upon the following issues: ! 
| 
[126] : 

To determine whether there is a reasonable possibility that the 

tower height and location proposed in the above-entitled applica- 

tion may constitute a menace to air navigation. | 

To determine, in light of the proposed move of transmitter site 

50 miles from Selma and 23 miles from Montgomery, Alabama, 

whether the proposed operation is designed to serve the particular 

needs of Selma, Alabama and its surrounding areas. 

To determine whether the showing made by the applicant to locate 

its main studio at the proposed transmitter site is sufficient to 

warrant a waiver by the Commission of the provisions of Section 

3.613(a) of the Commission's Rules. | 

To determine whether, on the basis of the eriaence adduced with 

respect to the above issues, a grant of the above-entitled ap plica- 

tion would serve the public interest, convenience and necessity. 
FEDERAL COMMUNICATIONS COMMISSION 
/s/ Mary Jane Morris 
[SEAL] Secretary | 
Released: April 29, 1955 | 
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PETITION TO ENLARGE ISSUES 

Comes now WKY Radiophone Company (hereinafter referred to as 
Petitioner}, by and through its attorneys, and pursuant to Section 1.389 
of the Commission's Rules and Regulations, files this petition to enlarge 
the issues as follows: 

5. To determine whether Deep South Broadcasting 
Company is financially qualified to effect the 
construction and operation proposed in the above- 
entitled application. 

In support whereof, Petitioner states as follows: 

1. On May 17, 1955, Petitioner filed with the Commission a Peti- 
tion to Intervene in the above-entitled matter, as a party in interest, 
under Section 309(b) of the Communications Act of 1934, as amended. 

2. Petitioner submits that Deep South Broadcasting Company can- 
not perform its financial proposals. In its analysis of financing the tele- 
vision station, Exhibit D-1, the Applicant sets forth its minimum cash 
requirements of $184,435.75 and states that this cash will be available 
as follows: existing capital of $50,000; new capital of $44,500; loans of 
$55,000 and profits from WBAM of $60,000, all totaling $209,500. 


[154] 

3. The loans of $55,000 are set forth as $50,000 from the First 
National Bank of Montgomery, Alabama and $5,000 from a Joseph M. 
Bishop of Birmingham, Alabama. 

4. The terms of the First National Bank loan are contained ina 
letter dated February 15, 1954, the last line of which states that the com- 
mitment will continue in force for one year from date of the letter. 
Therefore, the bank loan by its very terms is not in existence as of this 
date and cannot be used to show financial ability. 

5. The loan from Mr. Bishop appears in a letter dated April 20, 
1954 in which Mr. Bishop states that he has $5,000 invested in three 
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companies that he would "like" to lend Deep South. Mr. Bishop's ex- 


pression of a desire to loan the money is hardly a binding obligation 
and is the type of attempted financial qualification the Commission has 
consistently refused to consider. Moreover, there is no information 
concerning the nature of the $5,000 investment or the availability of a 
market for such investment. Clearly the availability of ‘this loan cannot 
be relied upon. | 

6. The uncertainty of the financial proposal of Deep South is 
further increased when consideration is given to the item of $60,000 
profit from W* 1M. The balance sheet of Deep South as of October 10, 
1954 shows a profit account from the beginning of operation of WBAM, 
November 24, 1953, to October 10, 1954 of $38,828.70. It appears from 
the balance sheet of October 10, 1954 that this profit of $38,828.70 is 
before Federal income taxes because there is no accrued liability for 
such taxes. In view of this, it is submitted that Deep South has failed 
to take into account the : 

[155] : 
necessity of paying Federal income taxes on its WBAM profits. Further- 
more, Deep South is indebted to its stockholders in the amount of 
$142,000 and to Iralee W. Benns in the amount of $25,000, which indebt- 
edness must be repaid commencing July 1, 1956 at the rate of $3,000 per 
month with interest at 6% per annum. Therefore, Deep South will only 
have available for financing its television station, the profits, after 
taxes, from WBAM for the next thirteen months. : 

7. It is stated in the Deep South application that its estimated ex- 
penses of operation for the first year will be $150,000. No breakdown of 
this estimate has been submitted and it is thus not possible to determine 
its reasonableness or adequacy for the type of operation proposed. Some 
of the known expense factors which tend to indicate that the total estimate 
submitted is unrealistic are as follows: : 

(a) The applicant states that it is going to lease all land, 
| 
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studios, and buildings. There is no showing whatsoever of the 
availability in Selma of a remote studio and there is no existing 
building at the transmitter site where Deep South proposes its 
main studio. There is no showing of any plans or commitments 
in this regard. One can only guess who the Applicant can per- 
suade to finance the construction of a studio building at the trans- 
mitter site which will then be leased to it. The adequacy of the 
building and the amount of rent therefor, as well as the amount of 
rent for the remote studio at Selma are matters ): j:rther guess 


work. 
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(b) It appears from page 2 of the Summary Sheet of the equip- 
ment proposal from Standard Electronics Corporation that only 
one camera chain is to be purchased. It is not known whether said 
camera chain will be at the main or the remote studio. If addi- 
tional camera equipment is to be leased, the amount of rent to be 
paid therefor should be shown. 

(c) From said Summary Sheet, it appears that no microwave 
equipment is proposed for use as a studio-transmitter-link be- 
tween the remote studio and the transmitter location. If such 
equipment is to be leased or if such service will be obtained from 
the Telephone Company, the cost thereof, which would be substan- 
tial, should be shown. 

(a) The Applicant proposes maximum effective power of 
316 kw. Such an operation would involve substantial power cost 
and substantial tube replacement cost over the first year of opera- 
tion. 


(e) The Applicant proposes to install technical equipment and 


@ supporting tower costing $491,789. There are several optional 


methods for determining depreciation under the new Internal 
Revenue Code. Assuming that the Applicant would depreciate said 
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equipment over an average ten-year period, the depreciation costs 
for the first year would be $49,179, and might be even higher if 
some other optional method is used. | 
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(f) There are a number of various other expense items, such 
as, salaries, telephone and telegraph, film cost for over nine hours 
per week of such programming, insurance, social security taxes, 
advertising and promotion, legal and engineering, postage, freight 
and expense charges, news service, music license fees, stationery 
and supplies, travel and entertainment, and numerous other items 
of expense. | 

8. The ungertainties of the financial proposal of Deep South, as 
pointed out above, are such as to place in doubt the ability of the Appli- 
cant to effectuate its plans; and Petitioner should be afforded the oppor- 
tunity to test the adequacy of Applicant's expense estimate for the first 
year in light of its proposals. Without such opportunity, Petitioner 


would be deprived of the full and fair hearing to which it is entitled under 
Section 309(b) of the Act. | 
WHEREFORE, the premises considered, the Petitioner herein 


prays that the Commission enter an order enlarging the issues to include 
Issue No. 5 in the manner requested above. | 

Respectfully submitted, 

WKY RADIOPHONE COMPANY 


By /s/ Harrison T. Slaughter 
Pierson, Ball & Dowd 
1007 Ring Building 
Washington, D. C. 
Its Attorneys _ 
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[159] 
PETITION TO INTERVENE 
AND TO ENLARGE ISSUES 
Comes now Capitol Broadcasting Co., the permittee of Television 
Station WCOV-TV, Montgomery, Alabama, by its attorneys, and pursuant 
to Section 309(b) of the Communications Act of 1934, as amended, and 
Sections 1.388 and 1.389 of the Commission's Rules and Regulations 
hereby respectfully submits its Petition to Intervene and to Enlarge 
Issues in the above-captioned proceeding. In support thereof it is stated 
as follows: 
The Parties 
1. On January 3, 1952, application was filed (File No. BPCT-822) 
on behalf of The First National Bank of Montgomery and Margaret 
Covington Milwee, Executors of the Estate of G. W. Covington, Jr., 
Deceased, for a construction permit for a new commercial television 
broadcast station to be operated on Channel No. 12, in Montgomery, 
Alabama. Thereafter, on June 27, 1952, an amendment was filed to this 
application changing the name of the applicant to Capitol Broadcasting 
Co., which is the corporation formed by the heirs of G. W. Covington, 
Jr., deceased at the time the administration of the estate was terminated. 
This amendment provided for operation on UHF Channel No. 20, in 
Montgomery, in lieu of the 
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previously applied for Channel No. 12. On September 17, 1952, the Com- 
mission granted this application. Since Montgomery was without any 
television service, the permittee immediately commenced construction, 
looking toward an early date for the commencement of operation. There- 
after, pursuant to Special Temporary Authorization granted by the Com- 
mission, Petitioner commenced operation with reduced power on April 8, 
1953. On April 13, 1954, the permittee, in an attempt to improve its 
service to the people of the Montgomery area, filed an application for 
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modification of its construction permit specifying the use of a 12.5 kw 
RCA transmitter in lieu of the original 5 kw transmitter. Thereafter, 
on September 15, 1954, Petitioner commenced operation with the above 
referred to 12.5 kw transmitter, the most powerful UHF transmitter 
then available to the permittee for use. 

2. On February 24, 1954, the Commission granted the application 
(File No. BPCT-1814) of Deep South Broadcasting Company for a con- 
struction permit for a new commercial television broadcast station to 
be operated on Channel No. 8 in Selma, Alabama. This application pro- 
vided for the use of a 500 watt Standard Electronics transmitter witha 
tower height of 387 feet above ground and an effective radiated power of 
2.69 kw visual and 1.35 kw aural. Both the transmitter and the studio 
were to be located three miles west of Selma. This provided for a field 
strength over the farthest city limits of Selma of 81 dbu and a predicted 
Grade A contour ranging from 8.2 to 9.5 miles and a predicted Grade B 
contour ranging from 20.5 to 23 miles. Thereafter on May 10, 1954, 
without commencing any construction, the Deep South Broadcasting Com- 
pany applied for a modification of its construction permit to specify a 
new transmitter and studio location. By amendment of October 22, 1954, 
the present location was proposed asking the Commission to authorize 


a modification 
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of its outstanding construction permit to move the transmitter site toa 


location approximately 50 miles from Selma and only 23 miles from 
Montgomery. The applicant also proposed to locate its main studio at 
the transmitter site, to increase the height of the antenna structure to 
1993 feet above ground, and to change the types of transmitter and an- 
tenna. According to its application, while still providing the required 
signal to Selma, its predicted Grade A contour would range from 59 to 
63 miles and its predicted Grade B contour would range from 78.5 to 83 
miles. The signal strength over the further city limits of Selma, how- 
ever, would be reduced to 78 dbu (See Exhibit No. 1). | 
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Petitioner's Standing to Intervene 

3. Petitioner's standing in the instant proceeding is derived from 
Section 309(b) of the Communications Act of 1934, as amended, and Sec- 
tion 1.388 of the Commission's Rules and Regulations. Petitioner con- 
tends that, in accordance with the requirements of both these sections, 
it is a "party in interest" to this proceeding. Therefore, in accordance 
with Section 309(b), "the parties in interest, if any, who are not notified 
by the Commission of its action with respect to a particular application 
may acquire the status of a party to the proceeding thereon by filing a 
petition for intervention showing the basis for their interest at any time 
not less than 10 days prior to the date of hearing," and according to 
Section 1.388(b). Any other person desiring to participate in the hearing 
may file a petition to intervene. The petition must set forth the interest 
of the petitioner in the proceedings..." The instant proposal was desig- 
nated for hearing by the Commission on April 27, 1955, and the issues 
of this proceeding were published in the Federal Register on May 4, 
1955 (20 FR 2998). There can be no doubt but that Petitioner is a party 
in interest to this proceeding. The Supreme Court's 
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decision in FCC v. Sanders Bros. Radio Station, 309 U. S. 470 (1940) 
clearly established the legal doctrine that one who will suffer economic 


injury as a result of the operation of a new proposal is a party in interest 
to such a proceeding. 

4, The Commission's decisions under Section 309(c) of the Com- 
munications Act uniformly recognize this status, and were it not for the 
fact that the Commission has designated the instant application for hear- 
ing on its own motion, Petitioner's standing would be under Section 
309(c). Submitted herewith, as Exhibit No. 1, and hereby incorporated 
by reference as a part of this pleading is an affidavit of W. J. Holey, 
Consulting Radio Engineer, and a contour map depicting the present con- 
tours of WSLA and WCOV-TV and the proposed contours of WSLA. It is 
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apparent from an analysis of Mr. Holey's affidavit and the map that as 
originally proposed the WSLA predicted Grade B contour fell less than 
half-way toward Montgomery, and the overlap of the Grade B contour 
of WCOV-TV and WSLA was extremely minor in nature. ‘Thus, the 
WSLA operation was not one within the Montgomery trade area, but 
rather in the Selma trade area. The new proposal, however, provides 
a principal city to be served signal to Montgomery--a signal of approx- 
imately 93 dbu, while the signal to the farthest city limits of Selma 
will be only 78 dbu. As originally proposed, the WSLA signal to the 
farthest city limits of Montgomery would be only 45 microvolts per 
meter. Thus, the proposed WSLA Grade A contour completely encom- 
passes the Grade B contour of WCOV-TV. Thus, the granting of the 
instant proposal would provide competition for the Petitioner which 
does not now exist under the outstanding construction permit. 

5. Also submitted herewith as Exhibit No. 2, which exhibit is 
hereby incorporated by reference into this petition, is an economic 
analysis prepared by Donald F. Mulvibill, analyzing the local income 
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potential of the Montgomery television trade area. This analysis con- 
tains the conclusion on page 17 thereof that the possible local revenue 
to be derived from television advertising in the Montgomery area per 
year approximates $300,000 or less, an amount which must be shared 
in some ratio by the stations operating within the area, and that it is 
not likely that this amount will be increased. To support this analysis, 
since Dr. Mulvihill indicated in his report that he was unable to make 
final predictions as to continuation of economic support of Montgomery 
stations because of his unfamiliarity with national network and national 
advertising accounts, Petitioner submits herewith as Exhibit No. 3 an 
economic appraisal of the Montgomery television market prepared by 
Richard P. Doherty. This exhibit is also hereby incorporated into this 


petition by reference. The conclusions shown on page 4 of that analysis 
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clearly demonstrate! that the advent of a new station in the Montgomery 
television market would in all probability cause economic destruction 
of Petitioner's pioneer UHF station. These matters must certainly 
establish Petitioner's "interest" in this proceeding and place Petitioner 
within the requirements of Section 309(b) of the Communications Act 
and Section 1.388 of the Commission's Rules and Regulations. 

6. The Commission, by its Sixth Report and Order, established 
Montgomery as a mixed market for 1 VHF allocation and 2 commercial 
UHF allocations. Relying upon this allocation Petitioner felt that UHF 
service in Montgomery could compete with 1 VHF service assuming that 
the UHF service would be the first brought to the public. These were 
the facts, and until the end of 1954, the only service received by the 
people of the Montgomery area was from Petitioner's station. At that 
time, WSFA-TV commenced operation under Special Temporary 
Authorization on Channel No. 12, and VHF competition was brought into 
the market. Petitioner's station, even when operating as the only Mont- 
gomery outlet, lost substantial amounts 
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of money during the early stages of its operation. In 1954, the operation 
of the station was profitable. With the advent of VHF competition, there 
was a sharp decline in revenues received by the station from all income 
sources. These factors are readily apparent by an examination of 
Table X of Exhibit No. 2 which demonstrates the decrease in revenue of 
Station WCOV-TV from all income sources since December, 1954. This 
competition has placed the station in a position where it is no longer 
operating on a profitable basis, but, in fact, is losing several thousands 
of dollars each month. The addition of another VHF service to Mont- 
gomery, unauthorized by the Commission in its allocation plan, upon 
which Petitioner relied, would unquestionably cause the economic de- 
struction of Petitioner's station, as demonstrated by Exhibit No. 3. If 
not, then no station could operate profitably, thus occasioning an ultimate 
loss of program quality to the viewing public. 
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7. Under its original proposal, the Deep South Broadcasting Com- 
pany would serve Selma and the Selma trade area with an adequate sig- 
nal. It would not, however, bring a signal to the City of Montgomery. 
If Deep South Broadcasting Company is allowed to operate in the manner 
proposed in its present application, it will place a principal city signal 
over Montgomery--a signal far stronger than the signal to be received 
by Selma. These signal strengths, of course, result from the fact that 
the proposed location of the Deep South Broadcasting Company trans- 
mitter site is 27 miles nearer to Montgomery than to Selma. Thus, if 
permitted, the Deep South Broadcasting Company proposal would result 
in an invasion of the Montgomery market by a Selma station and will 
bring the Selma station in direct competition with the Petitioner's 
station, properly allocated to Montgomery. Such invading station, be- 
cause of its location, its power, and the fact that it is VHF, would lay 
claim to advertising | 
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revenues from local, regional and national advertisers who seek to reach 


the Montgomery market and is, indeed, already laying claim thereto, 
based upon the prospect of erecting the proposed transmitter and tower. 
In this regard, Petitioner has contacted the networks with which it is 
affiliated, i.e., Columbia Broadcasting System, Inc., and a working 
arrangement with the American Broadcasting Company, and it is appar- 
ent from Petitioner's conversations with officials of these networks that 
if the proposal of Deep South Broadcasting Company is granted, the 
Petitioner will lose one or both of its network affiliations. Although the 
yearly income from network programming, as shown by Table X of Ex- 
hibit No. 2, is a very small portion of the total yearly income, the loss 
of choice network programs will unquestionably result in a loss of all 
national spot advertising, since choice adjacencies will no longer exist. 
8. With the additional television service in Montgomery, as pro- 


posed by Deep South Broadcasting Company, there will be a decrease in 
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the availability of revenues for each Montgomery station, since most 
advertisers in the radio and television industry operate on fixed budgets, 
and since competition for the advertising dollar is keen and constant 
among the various stations and networks. It follows that the decision 
of one prospective advertiser to spend a part of his budget with one 
station would result in a decrease of the potential advertising revenues 
available to the other stations. Since these stations will serve identically 
the same area, economic injury to the Petitioner is inescapable, and in 
fact, has already occurred through the growing instability of its network 
relationships. 

9. The Commission in a case not nearly as severe as the instant 
case, Gulf Television Co. (KGUL-TV), 11 RR, 460 (1954), found, on pro- 
test, that Houston Consolidated Television Company was a party in in- 
terest in accordance with the requirements of Section 309(c) of the 
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Communications Act, as amended, where the licensee of KGUL-TV, 


Galveston, Texas, proposed to relocate its transmitter at a point ap- 


proximately midway between Galveston and Houston, thus increasing the 
signal intensity over the farthest city limits of Houston. The Commis- 
sion there found that the mere fact of increased competition in the same 
market constituted economic injury to Houston Consolidated Television 
Company. 
Results of Competition 
10. The Supreme Court stated in the Sanders Bros. case, supra, 
“This is not to say that the question of competition between 
@ proposed station and one operating under an existing license is 
to be entirely disregarded by the Commission, and, indeed, the 
Commission's practice shows that it does not disregard that ques- 
tion. It may have a vital and important bearing upon the ability of 
applicant adequately to serve his public; it may indicate that both 
stations,--the existing and the proposed--will go under, with the 
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result that a portion of the listening public will be left without 


adequate service; it may indicate, that by a division of the field, 

both stations will be compelled to render inadequate service." 
It is apparent therefore that the Supreme Court is of the opinion that 
the question of competition may under the circumstances indicated 
above have a vital and important bearing upon the ability of the appli- 
cant adequately to serve his public. The Commission has been called 
upon on several occasions to rule under this statement by the Supreme 
Court. In the case of Radio Cleveland (WCLE), 11 RR 340 (1950), the 
Commission added issues to the proceeding concerning the results of 
competition but placed the burden of proving the facts alleged thereunder 
upon the protestant, refusing to adopt the issues. The Commission has 
now pending before it protests filed against grants in Tifton, Georgia; 
Laurel, Mississippi; Statesville, North Carolina; and Cleveland, 
Tennessee, where allegations of this nature were made. As in those 
cases, Petitioner here contends that it is entitled to | 
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an evidentiary hearing as a matter of law to determine whether the 
above-mentioned results would occur. The only difference between 
those cases and the instant case is that the cases now being considered 
by the Commission concern stations in competition in the same media, 
whereas in this case competition problems are more clear-cut, this 
being the situation of a UHF broadcaster, as against a VHF broadcaster. 

11. Prior to the now pending cases, the Commission made two 
decisions bearing upon this point, c.f. Voice of Cullman, 6 RR, 164 (1950) 
and Reidsville Broadcasting Co., Inc., 6 RR 164 (1950), in which the 
Commission's apparent opinion is that the results of establishing two 
stations in an area which at the time can support only one cannot be 
foreseen. It is submitted that the evidence shown in Exhibits Nos. 2 
and 3 clearly establishes what will be the results of this competition 
should Deep South Broadcasting Company be permitted to move to its 
proposed site. Since Petitioner's station is now operating at a loss, 
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the additional loss in revenues which will be occasioned by the proposed 
move would result, at least, in a loss of program service to the public. 
It is submitted that the decision of the Commission in these two cases 
is contrary to the statements made by the Supreme Court in the Sanders 
Bros. case, supra. The problem may be difficult to prove, but the Com- 
mission's decisions would apparently disregard any degree of proof. 
The Supreme Court has directed to the Commission its opinion that in 
certain cases this matter may be vitally important. Petitioner, relying 
upon the opinion of the Supreme Court, and believing that granting of 
the instant proposal would be contrary to the public interest, convenience, 
and necessity, has caused economic analyses to be made of the Mont- 
gomery television market in an attempt to determine, in fact, whether 
the market would support this additional station. 

12. Petitioner has retained for the preparation of the economic 
analysis, Dr. Donald F. Mulvihill, whose qualifications as an expert in the 


[168] 
field of economics and market analysis are set forth in the affidavit con- 
tained in Exhibit 2. Dr. Mulvihill personally studied the Montgomery 
television market and his conclusions demonstrate a studied and skillful 
approach to the problem of determining the potential demand for local 
television advertising in the Montgomery television market. The report, 
itself, is self-explanatory and need not be reanalyzed in this section of 
the petition. It is\sufficient to state that the report demonstrates that 
the possible local revenues to be spent on television advertising per 
year approximate $300,000 or less--an amount which must be shared in 
some ratio by the stations operating within the area, and it is unlikely 
that this amount will be increased (See Exhibit 2, page 17). 

13. In addition, Petitioner has retained for the preparation of an 
economic analysis considering also network and regional revenues, 
Richard P. Doherty, whose qualifications as an expert in the field of 
television economics and market analysis are set forth in the affidavit 
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contained in Exhibit No. 3. Mr. Doherty in his report has concerned 


himself with the overall picture in the Montgomery television market, 
considering total revenues and dividing those revenues between UHF 
and VHF. Referring to this report, the summary and conclusions are 
contained on Page 4 thereof, wherein Mr. Doherty concludes that the 
TV revenue potential of the Montgomery market is not adequate to sup- 
port profitably three television stations, even if all three stations were 
VHF operations. He further concludes that the operation of the new 
station would cause the economic destruction of WCOV-TV for two 
reasons, the first being the lack of revenues available, and the second 
being the more limited amount of revenue that is normally available to 
a UHF operation. The information contained on Page 5 of this report 
will be discussed later in connection with the Deep South Broadcasting 
Company financial qualifications. | 
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14. Although competition as such is healthy, competition on occa- 
sion can be unhealthy, and, in fact, contrary to the public interest. Such 
a case would arise when, as the Supreme Court stated, the unavailability 
of support would have a bearing upon the ability of the applicant ade- 
quately to serve his public or when all stations--the existing and the 
proposed--would go under, or when all stations would be compelled to 
render an inadequate service. The Commission ina studied attempt to: 
ignore the Supreme Court's language in this regard has concluded, 
with the sole exception of the Radio Cleveland case, wherein the per- 
mittee surrendered his construction permit prior to hearing, that this 
is not susceptible of definite and absolute proof. It is submitted, how- 
ever, that definite and absolute proof are not the criteria which the 
Supreme Court intended the Commission to use in such circumstances. 
Reasonable probability can be the only true test. This is the same test 
used by the Commission in its normal hearing work. If it is not reason- 
ably probable that the market can support a third station without the 
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occurrence of one of the three alternatives indicated above, then the 
Commission cannot conclude that a grant of the application would serve 
the public interest, convenience, and necessity. 

15. The Commission's attention is respectfully directed to the 
letter of March 29, 1955, filed by counsel for Deep South Broadcasting 
Company and sworn to by an officer of that company, wherein on Page 4 
thereof the applicant stated: 

"Applicant submits that this programming is obviously not 
designed to provide ‘an additional service’ to Montgomery. In 
fact, it would be foolish for applicant to attempt to base its serv- 
ice on Montgomery, where two television stations are already 
providing service.” 

The letter also contains further avowals of intentions to serve the Selma 
area with no intention of serving specifically the people of the Mont- 
gomery area. Assuming these facts, as stated by Deep South Broad- 
casting Company,to be true, that the applicant intends to become truly a 
Selma 
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outlet, then the Commission is being asked to authorize a station as a 
Selma outlet, which, because of its location, will deprive Montgomery 
and the people within the social and economic influence of Montgomery 
of one of its two television stations. It is significant to point out that 
the WSFA-TV tower is approximately four miles from the proposed 
WSLA tower and that its service is regional in aspect. It is also owned 
by non-resident persons having no personal connections in Alabama. 
Thus, in reality, the Petitioner has the only local Montgomery station, 
which by power and programming is geared to the people of the Mont- 
gomery area. The Commission, if it authorizes the proposed station, 
will, in effect, destroy Montgomery's only local television station just 
as surely as if the services were destroyed by electrical interference. 
Were this a case of radio applications being mutually exclusive, the 
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Commission would be called upon, under Section 307(b) of the Act, to 
determine a fair, efficient, and equitable distribution of the facilities. 
In the instant proceeding Deep South Broadcasting Company, already 
the permittee of the station designed to serve the Selma market, has 
requested a modification of its construction permit, which will eliminate 
local television service for Montgomery, Alabama. This could not be a 
fair, efficient, and equitable distribution of the facilities, since, accord- 
ing to the proposals made by the applicant, it would leave Selma, Ala- 
bama, a city of less than 25,000 persons, with one local television sta- 
tion and Montgomery, Alabama, served by that same station devoted not 
to the needs of the Montgomery people but to the needs of the Selma 
people, and a second station, WSFA-TV, which station because of sub- 
stantial power, is ‘now regional in nature. The Commission, in con- 
sidering this fact, should also consider the fact that the majority of the 


area proposed to be served by Deep South Broadcasting Company, asa 


regional Selma station, is now served 
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by WSFA-TV, as a regional Montgomery station. Since Montgomery is 


the principal city in this area, it is submitted that the one regional 
service, predicated upon the needs of the Montgomery area, is sufficient, 
and that the authorizing of an additional service at the expense of the 
local Montgomery service would be contrary to the spirit of Section 
307(b) of the Act. | 

16. Referring to Page 4 of Exhibit No. 3, it will be noted that Mr. 
Doherty, after examination of the operational statements of WCOV-TV, 
concluded that a reduction of 40% to 50% in revenues would of certainty 
cause the station to operate at a substantial loss and thereby result in 
depradation of broadcast service to the public, and probable eventual 
termination of operation. This is the only reasonable conclusion that 
can be reached, since the station is now operating at a substantial loss. 
On the basis of the facts submitted herein, together with the explanatory 
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data which will be submitted by Dr. Mulvihill, Mr. Doherty, and station 
personnel at hearing, Petitioner is entitled, as a party in interest to 
this proceeding, to have these facts considered by the Commission. If 
the Commission concludes after consideration of all of the evidence as 
derived by full hearing, that Petitioner has failed to show that the Mont- 
gomery market will not support this third station and that Petitioner's 
UHF operation will be destroyed by the proposal, that the Commission 
may do subject to Petitioner's right of review by the courts. It would 
make mockery ofthe allocation plan of the Commission were the Com- 
mission to, in effect, allocate this proposed Selma station to Mont- 
gomery, so that the station could bring Selma service into the market 
and destroy Montgomery's service. Aside from the tremendous dis- 
advantages under which UHF broadcasters are now operating, this 
would permit VHF stations, by increased power and tower heights far 
beyond the technical or financial ability of the small UHF station, to 
put the 
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UHF stations in this country out of business and thus destroy that 


nationwide television service which the Commission intended to estab- 
lish by its Sixth Report and Order. The Commission is called upon 
here to protect its own allocation plan and to give the UHF broadcasters 
at least that assurance that it will not permit VHF stations to encroach, 
without reason, upon the service area of a UHF station when that VHF 
station is not authorized by the Commission's allocation plan. The 
people of the Montgomery area have little interest in the problems 
confronting the people of Selma and the elimination of a Montgomery 
service for a Selma service could under no stretch of the imagination 
be considered as serving the public interest, convenience, and necessity. 
17. In considering this issue of a Selma service versus a Mont- 
gomery Service, it is interesting to note that the Selma proposal calls 
for operation from 5:00 PM to 10:10 PM, Mondays through Fridays, 
from 4:00 PM to 8:10 PM on Saturday, and from 4:00 PM to 10:10 PM 
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on Sunday for a total of only 36 hours and 10 minutes of telecasting. 


This is the program schedule with which the Selma applicant proposes 
to serve the area. Let us now look at Petitioner's program schedule 
to determine what will be lost by the people of the Montgomery area in 
the event that the proposed station is authorized. WCOV-TV, Monday 
through Friday, operates from 7:00 AM to 8:00 AM in order to carry 
the CBS morning show. The station then returns to the air from 1:00 
PM to 11:30 PM on all days except Saturdays, and on Satmedays operates 
from 9:00 AM through 11:30 PM. 

18. Afurther examination of the Deep South Broadcasting Com- 
pany program schedule indicates the following facts which should re- 
ceive the Commission's consideration in a determination of whether to 
authorize : 
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the proposed service, if it means the demise or serious curtailment of 
the existing service now provided by the Petitioner. The applicant pro- 
poses a total of 3 hours and 10 minutes per week of news of which 30 
minutes is live, and 2 hours and 40 minutes is taken directly off the 
wires. This live news would be five minutes of local Selma news Six 
days a week, with the only news program on Sunday being a 10-minute 
report of news summary and weather at 10:00 PM, off the wires. Thus, 
for example, on Sunday there is no full news service. The other non- 
entertainment programs proposed by the applicant are as follows: 


Religious A 30-minute live Televespers at 5:00 PM on 
Monday and a 30-minute film Sunday Church 
Hour at 6:00 PM Sunday. 


Agricultural A 15-minute live Farm News Review at 6:00 PM 
Saturday. 


Educational A 30-minute live Educational Hour at 5:00 PM 
Saturday. 


Discussion A 15-minute live program, Sound oft Selma at 
6:00 PM Tuesday 
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A 10-minute Sports Roundup show indicated as 
being wire commercial at 6:30 PM Monday 
through Saturday. A 15-minute Public Service 
Film at 6:00 PM Monday and Wednesday. On 
Thursday a 15-minute live Public Service Pro- 
gram involving Selma city officials at 6:00 PM, 
and on Friday a 15-minute Public Service Pro- 
gram involving Selma's civic clubs at 6:00 PM. 


19. This is the program proposal still proposed by the applicant, 
as affirmed in the applicant's letter of March 29, 1955, wherein appli- 
cant states: "The Commission has apparently overlooked the fact that 
although applicant proposes a tremendous increase in its service area, 
its program proposals remain unchanged." If the Commission has over- 
looked these program proposals, it is submitted that they should now 
receive the scrutiny of the Commission in making the final determina- 
tion as to 
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whether the proposal of Deep South Broadcasting Company should be 
authorized--whether this proposal is so in the public interest as to war- 
rant the deletion of a local Montgomery television station. The proposal 
does not contain one live entertainment show. Furthermore, on Sundays, 
the schedule contains no live shows of any type. It should be noted ac- 
cording to the equipment proposal of the applicant that the total of 
$37,500 is to be spent for studio technical equipment. With that amount 
of money it would be impossible to obtain more than a single live 
camera and one film camera. Thus, each of these programs is to be a 
single camera show from a studio, approximately 50 miles from the 
city to which the station is assigned. These local city officials, out- 
standing citizens, and civic club representatives, are to be expected to 
travel over 100 miles to appear on this Selma station. 

20. In contradistinction to this, WCOV-TV carries many regularly 
scheduled locally produced studio shows. On nearly all of these shows 
two cameras are used. Examples of the live studio shows produced 
every week include one-half hour Mondays through Fridays devoted to 
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the Dixie Homemaker Cooking Show; one-quarter hour on Tuesdays and 
Thursdays devoted to local news and weather; one-quarter hour Mon- 
days through Fridays devoted to sports; five minutes on Mondays 
through Sundays devoted to state and local news roundup; one-quarter 
hour on Tuesdays and Thursdays devoted to women's interview shows; 
one-half hour on Mondays, Wednesday and Fridays devoted to an 
audience participation show entitled Televisit; one-quarter hour on 
Fridays devoted to a golfing show; one-half hour each Thursday devoted 
to a show featuring members of the state legislature discussing current 
bills and problems; and one and one-half hours each Tuesday devoted 
to the Bar 20 Barn Dance. In addition to this, the station carries many 
public service live studio programs | 
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from week to week. Some of these include the Chamber of Commerce 


forum, Junior Chamber of Commerce program on religious emphasis 
week, programs on behalf of Maxwell Air Force Base, and the like. 
WCOV-TV prides itself on being a complete and modern television 
station. It is a high-powered station utilizing two live cameras and 
separate film camera. The main studio is 25 feet by 50 feet, and the 
secondary studio is 15 feet by 20 feet. The station has its own carpen- 
ter and art shop for the preparation of sets and studio flats. In addi- 
tion the station now maintains its own film dark room and necessary 
equipment for the development of news pictures and production slides. 
This is the programming that the people of Montgomery must surrender 
if the Commission should grant the applicant's proposal. 

21. Furthermore, the advertisers of Montgomery who desire to 
place local advertising would be put to a substantial disadvantage were 
they forced to discontinue their present advertising on WCOV-TV. 
Because of the limited coverage of the UHF station, WCOV-TV can 
offer rate charges more in line with the budget of the local Montgomery 
advertiser. It is significant to note that WCOV-TV covers the Mont- 
gomery trade area and therefore the advertiser who would pay more 
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money for Deep South Broadcasting Company's regional station would 
receive no better job from his standpoint. As shown in Table IX of 
Exhibit No. 2, the number of local accounts approximates 100 accounts. 
Each of these advertisers would be forced to either pay the higher 
rate of the more expansive VHF station to place advertising time on 
a station which is not devoted to the Montgomery market, or curtail 


their television advertising. 


I wees 


22. Petitioner is prepared to place its program structure and 


* 


its service to the people of Montgomery against the proposal of Deep 
South Broadcasting Company to assist the Commission in determining 
this issue. 


eee * 


Piss 
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Financial Qualifications 
23. The next field within which Petitioner submits the applicant 


ee 


has failed is in its basic financial qualifications to construct, own and 
operate the proposed station. The finding adverse to the applicant with 
regard to this factor would, of course, eliminate the necessity of com- 
parative determinations called for in the preceding section of this 
petition. According to the application of Deep South Broadcasting Com- 
pany, the total cost of construction of the proposed station will be 
$506,300 divided as follows: 

Transmitter $ 243,000.00 

Antenna System 212,500.00 


Frequency and Modulation 3,300.00 
Monitors 


Studio Technical Equipment 37,500.00 
Acquiring Land Lease 
Constructing Buildings Lease 
Miscellaneous Contingencies 10,000.00 
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The capital for financing this proposal is indicated to be as follows: 
Existing Capital 109,715.75 
New Capital 44,500.00 
Loans from Banks or Others 55,000.00 


Profits from Existing 60,000.00 
Operations 


Deferred Payment 368,791.75 

* * * : * 

[198] 
Issues : 

53. In accordance with the provisions of Section 1.389 of the 
Commission's Rules, Petitioner, in consideration of the foregoing, 
respectfully submits that the issues in the spoveacaueons proceeding 
be enlarged as follows: 

4. To determine whether the market area proposed to be 
served will provide sufficient revenue to the proposed station so 
as to permit the applicant to adequately serve its public. 

5. To determine whether the advertising potential of the 
market is such as may indicate that both stations, WCOV-TV and 
the proposed, will go under with the result that a portion of the 
listening public will be left without adequate service. 

6. To determine whether the advertising potential of the 
market is so slight that by a further division of the field both 
stations, WCOV-TV and the proposed, will be compelled to ren- 
der inadequate service. 

7. To determine whether the advertising potential of the 
market, insofar as it concerns WCOV-TV is so slight that by a 
further division of the field, WCOV-TV will be forced to discon- 
tinue operation. 

8. To determine, in the event that any of the factors indicated 
in issues 4, 5, or 6 are proven, whether the public interest would 
be better served by retention of the program service now provided 
by WCOV-TV than by the acquisition of the service proposed by 
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the applicant. 
9. To determine, in the event that the factors indicated in 
issue 7 are proven and the application then becomes economically 
mutually exclusive with the operation of WCOV-TV, whether, under 
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the provisions of Section 307(b) of the Communications Act, the 
service proposed by the applicant should be authorized. 

10. To determine whether the applicant is financially quali- 
fied to construct, own, and operate the proposed station. 

11. To determine whether the applicant will be able to obtain 
from the Vulcan Tower Company a tower which will, from a struc- 
tural standpoint, be satisfactory for television broadcasting and 
reasonably safe to persons in the area involved. 

12. To determine whether, on the basis of the evidence ad- 
duced with respect to the above issues, a grant of the above- 
entitled application would serve the public interest, convenience, 
and necessity. : 
WHEREFORE, THE PREMISES CONSIDERED, It is respectfully 

requested that the Commission grant this Petition to Intervene, making 
Petitioner a party in interest to the issues previously specified by the 
Commission, and further enlarge the issues in said proceeding to in- 
clude the issues herein specified, and add such other issues as the Com- 
mission may feel just and proper under the circumstances of this case. 
Respectfully submitted, 
CAPITOL BROADCASTING CO. 
By /s/ Vincent A. Pepper 
we Se The WELCH, MOTT & MORGAN 
May 19, 1955 Its Attorneys 
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[Received May 23, 1955, FCC] [264] 


ANSWER OF DEEP SOUTH BROADCASTING COMPANY TO 
“PETITION TO INTERVENE" AND "PETITION TO ENLARGE 
ISSUES" OF WKY RADIOPHONE COMPANY AND TO "PETI- 
TION TO INTERVENE AND TO ENLARGE ISSUES" OF 
CAPITOL BROADCASTING CO. | 


Comes now Deep South Broadcasting Company, permittee of tele- 


vision station WSLA, Selma, Alabama, and applicant in the above pro- 
ceeding, and in answer to the petitions to intervene and to enlarge 
issues of WKY Radiophone Company and Capitol Broadcasting Co. 
states as follows: | 

1. Deep South Broadcasting Company (sometimes referred to 
hereinafter as 'Deep South" or "WSLA") takes no position on the ques- 
tions of whether or not WKY Radiophone Company (sometimes referred 
to hereinafter as 'WKY-WSFA") and Capitol Broadcasting Co. (some- 
times referred to hereinafter as "WCOV-TV") have standing to inter- 
vene in this proceeding either under Section 309(b) of the Communica- 
tions Act of 1934, as amended, or under the Rules and Regulations of 
the Commission. Deep South neither opposes nor consents to the inter- 
vention of WKY-WSFA and WCOV-TV. 

2. Deep South states, however, that neither of these would be 
interveners has demonstrated that it wishes to participate in this pro- 
ceeding in good faith. It is obvious that their sole purpose is to delay 
the construction of WSLA and harass the Commission and the applicant. 
Deep South anticipates that, if permitted to intervene, WKY -WSFA and 
WCOV-TV will attempt to apply to Deep South the invective and vilifica- 
tion which just a few short months ago they were vigorously applying to 
each other. It will be recalled that when application was made to trans- 
fer WSFA to WKY Radiophone Company (BTC-1819), WCOV-TV joined 
in a ‘Petition to Designate Application for Hearing" in which it charged, 
among other things, that "the past and present actions of the Oklahoma 
Publishing Company [which owns and controls WKY Radiophone Com- 
pany] are such that it can no longer be trusted to fulfill its duties and 


responsi- 
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bilities as the licensee of a communications facility... WKY-WSFA 
responded with an "Opposition to Petition to Designate Application for 
Hearing” in which it accused WCOV-TV of "misrepresentation and out- 
right fabrication" and stated that its Petition "was permeated with false 
statements and scandalous matter." Now these two erstwhile opponents 
have joined forces in an effort to destroy Deep South Broadcasting Com- 
pany. Deep South is unconvinced of their good faith and unconvinced 
that they have anything constructive to contribute to this proceeding. 
Deep South wishes to make it unmistakably clear that, if WKY-WSFA 
and WCOV-TV are permitted to intervene, Deep South will oppose any 
move or effort they or either of them might make to confuse the issues, 
delay the hearing, or forestall the day when WSLA will be able to bring 
a much-needed television service to the people of Selma and South 
Alabama. 

3. In line with the above-expressed intention, Deep South opposes 
the separate proposals of WKY-WSFA and WCOV-TV to enlarge the 
issues in this proceeding. Deep South will make no attempt to answer 
in detail the myriad allegations and statements contained in the petitions. 
Deep South merely makes the following points: 

a. The Commission has already found Deep South Broadcasting 
Company legally and financially qualified to construct its television 
station as proposed in its amended application for modification of con- 
struction permit. The Commission has also already found that Deep 
South is technically and otherwise so qualified "except as to the matters 
specified in the issues set forth in the Commission's Order of April 27, 
1955." It is obvious from the Commission's public notice 19316 of 
April 27, 1955, that the Commission gave full and careful consideration 
to the matter before adopting the findings recited in its Order and 
designating the issues therein specified. Neither petitioner has advanced 
any fact regarding financial qualifications that was not known to the 
Commission at the time it adopted its Order of April 27, 1955. There is, 
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therefore, no need to give further consideration to WKY-WSFA's pro- 
posed issue, and WCOV-TV's proposed issue 10. | 
b. WKY-WSFA is content to request one additional issue. WCOV- 
TV is more ambitious. It wants nine additional issues, most of them 
phrased in vague and ambiguous terms, and apparently designed to turn 


this hearing on an 
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application for modification of construction permit into a combination 


of a comparative hearing on the grand scale and an economic inquisi- 
tion. WCOV-TV supports its petition with a wierd combination of hear- 
say, speculation, and economic gobbledygook. A brace of professional 
economists, acting in this instance as soothsayers, solemnly depose to 
the effect that there will not be enough advertising revenue to support 
both WCOV-TV and WSLA, conveniently ignoring the fact that WSLA 
will not be based on the so-called Montgomery market but will look for 
support to the city of Selma and the large South Alabama area which it 
proposes to serve. Deep South submits that none of WCOV-TV's pro- 
posed issues four through ten can properly be regarded as issues sub- 
ject to proof and findings, and that there is no way in which a valid 
ruling on the application can be made to depend upon a determination 
of these issues. | 

c. Much the same comments can be made with respect to WCOV- 
TV's proposed issue 11. The Commission has already considered the 
financial and economic factors involved in WSLA's tower proposal, and 
it has already concluded that no inquiry need be made at the hearing 
regarding these factors. WCOV-TV attempts to reverse that deter- 
mination on the basis of a speculative statement by a firm of consulting 
engineers located in New York City; appended to its report is a rather 
baffling list of office buildings, laboratories, hospitals, schools, etc., 
as well as "communications projects" with which this firm has been 
concerned. The relevance of all this is not obvious. The fact is that 
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neither this firm nor any other has ever constructed a 2,000-foot tower, 
and it has no substantial basis for attacking Deep South's proposal. 

4. Deep South forbears from further comment on the proposals 
to enlarge issues. It submits that the purpose of these proposals is 
obvious: to confound and confuse the real issues and to delay the con- 
struction of WSLA. It is equally obvious that these proposals are con- 
trary to the public interest; 
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the people of Selma and South Alabama need the service which WSLA 
proposes. The Commission does not require a detailed answer from 


Deep South in order to deny the petitions to enlarge issues. 


Respectfully submitted, 
/s/ Charles S. Rhyne 
/s/ Eugene F. Mullin, Jr. 


Attorneys for Deep South 
Broadcasting Company 


May 23, 1955 + + + 


[ Certificate of Service] 


[286] 


COMMENT AND OPPOSITION TO "PETITION 
TO INTERVENE AND TO ENLARGE ISSUES," 
FILED BY CAPITOL BROADCASTING CO. 


* * * * * 
It is our view that the matters alleged in the petition establish 
the Petitioner as a party in interest in this proceeding. Gulf Television 
Co. (KGUL-TV) 11 Pike & Fischer, RR 460. Whether Petitioner should 
be permitted to intervene in this proceeding in the light of past Com- 
mission precedent, 
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however, depends entirely on whether it has set forth a reasonable 


showing that it can be helpful as a protector of the public interest, for 
the Commission has held in Niagara Frontier Amusement Corporation, 
10 Pike & Fischer, RR 39, that Section 309(b) of the Communications 
Act of 1934, as amended, does not automatically confer the right to 
intervene upon a mere showing that a petitioner is a party in interest 
by virtue of probable economic injury. It has held that a petition for 
leave to intervene must be accompanied by a showing of how the peti- 
tioner would help protect the public interest in its role of intervenor. 
The Petitioner has made no effort to indicate the manner in which it 
could be helpful to the Commission in deciding the issues now in this 
hearing. For this reason, we believe, its intervention must depend upon 
the grant of its request for enlargement of the issues. | 

Petitioner sets forth no factual allegations which reasonably 
justify the inclusion of the issues requested. The considerations dis- 
cussed in the petition in reference to programming, for example, are 
highly speculative. There is no justification, in our view, for compar- 
ing Petitioner's programming with the applicant's program proposals 
in this case on the basis of the hypothetical assumptions and vague 
allegations of the petition. The allegations supporting the addition of 
economic issues are so vague as to make manifest the inherently 
speculative nature of the inquiry into which Petitioner seeks to embark. 
We think such allegations are no less speculative as set forth in the 
instant petition than the allegations presented to the Commission in 
Voice of Cullman, 6 Pike & Fischer, RR 164, cited by Petitioner. Finally, 
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with respect to the allegations concerning the applicant's financial 


qualifications, the petition is barren of factual allegations, as distin- 
guished from speculation, which raise any matter of substance not 
previously available to the Commission at the time when the Commis- 
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sion passed upon the applicant's financial qualifications and determined 
it to be so qualified. 

For the reasons above outlined, it is respectfully submitted that 
the petition of Capitol Broadcasting Co. to intervene and to enlarge 
issues in the above-entitled proceeding should be denied in its entirety. 

Respectfully submitted, 


/s/ Curtis B. Plummer 
Chief, Broadcast Bureau 


/s/ David I. Kraushaar 
Attorney 
June 1, 1955 Federal Communications Commission 
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{Rec'd June 6, 1955 - F.C.C.] 


PETITION TO ENLARGE ISSUES 


* * * * * 
3. It is apparent from a review of the option to purchase that it 
has been taken in the name of William E. Benns, Jr. and William J. 


Brennan, the 
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two major stockholders of the applicant corporation. Petitioner in 


paragraphs 34 through 36 of its original Petition to Enlarge Issues 
speculated as to the possibility that this option to purchase or some 
similar documentiwas, in fact, in existence. It is now clear that Mr. 
Benns and Mr. Brennan intend to buy the property for $15,000 and to 
lease the property to the corporation. It would therefore be proper to 
assume that Mr. Benns and Mr. Brennan also intend to build the studio 
building. Petitioner has indicated its belief that these matters bear 
upon the financial qualifications of the applicant corporation. If the 
Commission, however, feels that it is not proper to inquire, through 
the applicant's financial qualifications, as to the financial qualifications 
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of its stockholders to do their part of the construction, then Petitioner 
submits that the Commission has no alternative but to look directly to 
the source and ask whether Mr. Benns or Mr. Brennan are financially 
qualified to purchase the property involved and build the necessary 
studio buildings. The Commission cannot allow itself to be blinded by 
this statement in the application that the land and buildings « are to be 
leased. If they are to be leased, in accordance with Paragraph 4 of 
Section Ill of the application, the applicant has an obligation to come 
forward and show to the Commission the financial ability of the parties 
from whom the station is to be leased. Failing to do so, there can be 


no finding of financial qualification. 

4. Petitioner in consideration of the foregoing, respectfully sub- 
mits that the issues in the above-captioned proceeding be enlarged as 
follows: ! 

12. To determine whether William E. Benns, Jr. ., and 
William J. Brennan are financially qualified to effect that portion 
of the construction for which they have committed themselves 
through the Vulcan Tower Company, and individually, in the 
supplying of the land and buildings. 
[313] | 
13. To determine whether on the basis of the evidence ad- 
duced with respect to the above issues, a grant of the above- 
entitled application would serve the public sere “convenience 
and necessity. 

WHEREFORE THE PREMISES CONSIDERED, It is respectfully 

requested that the Commission further enlarge the issues in this pro- 
ceeding to include the issues herein specified and add such other issues 
as the Commission may feel just and proper under the circumstances 


of this case. 
Respectfully are, 
CAPITOL BROADCASTING CO. 
Ae By /s/ Vincent A. Pepper 
WELCH, MOTT & MORGAN 
June 6, 1955 Its Attorneys 
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[Rec'd June 7, 1955 - F.C.C.] 

OPPOSITION TO "PETITION TO ENLARGE ISSUES" FILED 

BY CAPITOL BROADCASTING CO. ON JUNE 6 OR 7, 1955 

Comes now Deep South Broadcasting Company, permittee of tele- 
vision station WSLA, Selma, Alabama, and applicant in the above pro- 
ceeding, and opposes the second Petition to Enlarge Issues filed herein 
by Capitol Broadcasting Co. ("WCOV-TV"), to wit, that Petition to En- 
large Issues filed'on June 6 or 7, 1955, and in support of such opposition 
shows as follows: 

1. The issues in this proceeding were published in the Federal 
Register on May 4, 1955. WCOV-TV's second Petition to Enlarge Issues 
was not filed within fifteen days of that date, the time limitation specified 
in Section 1.389 of the Commission's Rules and Regulations. 

2. WCOV-TV has failed to set forth any reason why it was not 
possible to file its said second Petition to Enlarge Issues within the 
period specified in Section 1.389 of the Rules. The document on which 
said second Petition is entirely based was dated on November 17, 1954, 
and it has not been shown that due diligence would not have brought it to 
WCOV-TV's attention prior to the expiration of the time limitation 
specified in Section 1.389. Accordingly, good cause has not been shown. 

3. In any event, the document referred to in WCOV-TV's second 
Petition to Enlarge Issues cannot conceivably be given the sinister 
aspect imputed to:it by WCOV-TV. The flourish with which WCOV-TV 
presents the document to the Commission is not sufficient to form the 
basis for issues such as those which WCOV-TV proposes. In fact, 
WCOV-TV's Petition to Enlarge Issues and the document exhibited with 
it add nothing to the allegations and speculations contained in WCOV- 
TV's first Petition to Enlarge Issues. The fact remains that the Com- 
mission has already found Deep South Broadcasting Company financially 
qualified, and has done so 
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explicitly and after full consideration. WCOV-TV has now made two 
stabs at attempting to establish any reason why that decision should be 
reversed. It has failed both times. Persistence is no substitute for 
compliance with the Commission's Rules and establishment of a 
meritorious case. | 
WHEREFORE, it is respectfully submitted that the Commission 

should deny WCOV-TV's second Petition to Enlarge Issues. 

Respectfully submitted, 

/s/ Charles S. Rhyne 

/s/ Eugene F. Mullin, Jr. 

/s/ J. Parker Connor 


June 7, 1955 Attorneys for Deep South 
Broadcasting Company 
* * * 


[ Certificate of Service] 
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MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Hennock not participating. 


1. The Commission has before it for consideration the following 
pleadings: (a) the petition of the Department of Defense (herein called 
Defense) for leave to intervene, filed May 16, 1955; (b) the petition of 
the Air Transport Association of America (herein called ATA) to inter- 
vene, filed May 17, 1955; (c) the petition of the Aircraft Owners and 
Pilots Association (herein called AOPA) for leave to intervene, filed 
May 17, 1955; (d) the answer of Deep South Broadcasting Company 
(herein called WSLA) to the foregoing petitions filed May 23, 1955; (e) 
the reply of Defense to the WSLA answer, filed May 31, 1955; (f) the 
petition to intervene and to enlarge issues, filed May 19, 1955 by Capitol 


Broadcasting Company (herein called WCOV); (g) a further petition to 
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enlarge issues, filed June 6, 1955 by WCOV; (h) the petition to inter- 
vene, filed May 17; 1955 by WKY Radiophone Company (herein called 
WKY); (i) the petition to enlarge issues, filed May 19, 1955 by WKY; 
(j) the answer of WSLA to pleadings (f), (h) and (i), filed May 23, 1955; 
(k) comment and opposition to pleading (f), filed by Chief, Broadcast 
Bureau, on June 1, 1955; (1) the WSLA answer to pleading (k), filed on 
June 7, 1955; (m) and the reply to pleading (k), filed by WCOV on 
June 6, 19551/ Some brief background remarks are believed desirable. 

2. On April 27, 1955, the Commission designated for hearing the 
WSLA application for modification of its construction permit (Channel 
8, Selma, Alabama) to move its transmitter site to a location 50 miles 
from Selma and 23 miles from Montgomery, to locate its main studio 
at the transmitter site, and to increase the height of its antenna struc- 
ture to 1993 feet above ground. The Commission found the applicant to 
be legally and technically qualified but, because of the opposition of the 
Airspace Subcommittee of the Air Coordinating 


1/ As to several of these pleadings, requests were made to accept 
late filing. Such requests are herewith granted. 


[ 352] 
Committee and other public interest considerations, designated the ap- 
plication for hearing on the following issues: 

"1. To determine whether there is a reasonable possibility that 
the tower height and location proposed in the above-entitled 
application may constitute a menace to air navigation. 

To determine, in light of the proposed move of transmitter 
site 50 miles from Selma and 23 miles from Montgomery, 
Alabama, whether the proposed operation is designed to 
serve the particular needs of Selma, Alabama and its sur- 
rounding areas. 

To determine whether the showing made by the applicant to 
locate its main studio at the proposed transmitter site is 
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sufficient to warrant a waiver by the Commission of the pro- 
visions of Section 3.613(a) of the Commission's Rules. 
To determine whether, on the basis of the evidence adduced 
with respect to the above issues, a grant of the above- 
entitled application would serve the public interest, con- 
venience and necessity." | 
Following the issuance of this order, the parties noted in the first para- 
graph filed the petitions with which this Memorandum Opinion deals. 

3. We believe the matters presented for resolution by the fore- 
going pleadings, in each case, admit of but one conclusion, and there- 
fore, no extended discussion of the material set out in the pleadings is 
called for. Thus, with respect to the petition to intervene by Defense, 
ATA and AOPA, there is no question that these requests should be 
granted. WSLA is incorrect in its assertion that these parties are 
merely objecting to the erection of any 2000-foot tower and not to this 
specific one. The pleading of Defense is particularly in point as show- 
ing that the latter is objecting to this specific tower, armed with specific 
facts directed to that tower and air operations in the area in which it is 
to be erected. In view of the obvious interests of these parties in safe 
navigation in the area involved and the representations as to the aid 
which they will be to the Commission in resolving issues (@) and (4), 
their requests for intervention are granted. 


4. Similarly, there is no question, in the circumstances of this 


case, of the propriety of allowing WKY, licensee of AM Station WSFA 
and permittee of TV Station WSFA-TV in Montgomery, and WCOV, per- 
mittee of UHF Station WCOV-TV, Montgomery, to intervene. See 
Allegheny Broadcasting Cor oration, FCC 54-940. Indeed, we note that 
WSLA does not oppose the intervention of these two parties. 

5. Turning to the petitions to enlarge the issues, we have noted 
the arguments of WCOV and WKY as to the alleged failure of WSLA to 
demonstrate its financial qualifications. While several of the arguments 
made appear to us to 
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be without merit, others, such as the ability of WSLA's two main stock- 
holders, William E. Benns, Jr. and William J. Brennan, either indi- 
vidually or through the Vulcan Tower Company (which they own) to con- 


struct the proposed tower and transmitter and studio buildings?! » do 


appear to raise substantial questions. Accordingly, we have decided 
to include the following issue: 

To determine whether the applicant is financially qualified to 

construct, own, and operate the proposed station, including the 

question whether William E. Benns, Jr. and William J. Brennan 
are financially qualified to effect that portion of the construction 
for which they have committed themselves through the Vulcan 

Tower Company, and individually, through the supplying of land 

and buildings.2/ 

6. Turning to the last issue requested--the "economic injury" 
one, our decision here follows the pattern set by our action in recent 
protest cases (see, e.g., In re Application of Radio Tifton (FCC 55-725); 
In re Application of American Southern Broadcasters (FCC 55-726); 
In re Application of WJR, The Goodwill Station, Inc. (FCC 55-651; 


Mimeo 19795). We have determined to include such an issue because, 
as we have stated in the cited cases, the policy and legal questions 
raised thereby can be most appropriately resolved, if resolution be 
necessary after the facts are adduced, on the basis of the factual picture 
presented. We have examined the "economic injury" issues proposed 
by WCOV, and, finding them to be too broad, have rephrased them. We 
believe the burden of proceeding and of proof with respect to the issue 
now included should be placed upon intervenor WCOV. 

7. ACCORDINGLY, IT IS ORDERED, This 29th day of June, 1955, 
that the petitions of the Department of Defense, the Air Transport 
Association of America, the Aircraft Owners and Pilots Association, 
WKY Radiophone Company, and Capitol Broadcasting Company to inter- 
vene in the subject proceeding ARE GRANTED; IT IS FURTHER ORDERED, 
That the issies in the proceeding are enlarged to include the following: 
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(4) To determine whether the applicant is financially qualified to 
construct, own, and operate the proposed station, including 


the question whether William E. Benns, Jr. and 


We note that at present there is some question as to who will con- 
struct the transmitter and studio building; it appears, in view of the fact 
that Benns and Brennan intend to buy the property in question and ap- 
parently to lease it to the applicant, that they also intend to build the 
studio building. In the circumstances of this case (particularly, the 
transmitter-studio location in an unpopulated area), it is appropriate to 
determine who will construct these structures, and if it is the two main 
stockholders of the applicant, whether they are JESS) qualified to do so. 


We have not included any specific issue as to the cost of the proposed 
tower and its suitability from a structural standpoint since we believe such 
an issue is subsumed in the one set out above-namely, whether the two 
noted stockholders have sufficient funds to construct a structurally suitable 
tower. 

[ 354] 
William J. Brennan are financially qualified to effect that por- 
tion of the construction for which they have comn.itted them- 
selves through the Vulcan Tower Company, and individually, 
through the supplying of land and buildings. 
To determine whether the grant of the WSLA application would, 
from an economic standpoint, so affect the operation of WCOV- 
TV as to cause eith:r the deterioration of that station's program - 
ming or to deprive the public of that station's program service 
totally; and if either of the above results be shown, whether the 
public interest would be better served by retention of the 
program service now provided by WCOV-TV or by the author- 
ization of the service proposed by the applicant. 
IT IS FURTHER ORDERED, That the burden of proof as to issue 
(5) is placed upon intervenor WCOV-TV. ! 


FEDERAL COMMUNICATIONS ‘COMMISSION 
/s/ Mary Jane Morris 
Secretary 


[SEAL] 
Released: July 1, 1955 
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[ 366] 
[Rec'd July 11, 1955 - F.C.C.] 


PETITION FOR LEAVE TO AMEND, FOR RECONSIDERATION 

OF ORDER DESIGNATING APPLICATION FOR HEARING, AND 

FOR DELETION OF ISSUE 

Comes now Deep South Broadcasting Company (referred to here- 
inafter as "Deep South" or "WSLA"), permittee of television station 
WSLA, Channel 8, Selma, Alabama, and applicant in the above-styled 
proceeding, and respectfully petitions the Commission to grant it leave 
to amend its application in accordance with the attached amendment 
and further respectfully petitions that the Commission reconsider its 
Order of April 27; 1955, and delete issue number three of the presently 
designated issues. In support of this Petition, and as good cause 
therefor, applicant states as follows: 

1. In granting Deep South's construction permit (BPCT-1814), 
the Commission waived Section 3.613(a) of its Rules and authorized 
the construction of a main studio at the transmitter site three miles 
west of Selma. 

2. WSLA's pending application for modification of construction 
permit proposes a different transmitter site and requests a continued 
waiver of Section 3.613(a) and authorization for construction of main 
studio at the new transmitter site. WSLA noted its intention to main- 
tain a downtown office and remote studio in Selma. By Order of 
April 27, 1955, the Commission designated the application for modifica- 
tion of construction permit for hearing on the following issue, among 
others: 

3. To determine whether the showing made by the applicant 
to locate its main studio at the proposed transmitter site is 
sufficient to warrant a waiver by the Commission of the pro- 
visions of Section 3.613(a) of the Commission's Rules. 

3. Although WSLA still asserts its ability -- and, if necessary, 
its willingness - to sustain the burden of proof and the burden of going 
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forward with the evidence on presently designated issue number three, 
it feels obliged in candor to disclose to the Commission that it no longer 
desires to locate its main studio at the proposed transmitter site. As 
the 
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attached amendment indicates, WSLA now prefers to locate its main 
studio at a site immediately adjacent to, and readily sai from, 
the business district of Selma. | 

4. WSLA has always intended to originate many of its live pro- 
grams from a studio in or near downtown Selma, but has had difficulty 
in finding suitable accommodations. The fact that the people of Selma 
are entitled to modern, efficient studio facilities and the fact that the 
site specified in the attached amendment is now available, have per- 
suaded WSLA that the most feasible course for it to follow is to con- 
struct its main studio at that site and to forego its plans for a studio 
at the transmitter site. WSLA submits that this decision is consistent 
with the public interest and deserving of the Commission's approval. 

5. WSLA submits that this Petition is somewhat analogous to a 
Petition for Reconsideration and Grant in a non-comparative AM case. 
The effect of the granting of this Petition will be to simplify the issues 
on which hearing is to be held and therefore to expedite resolution of 
the rather complex problems involved in this case. This is, of course, 
not a comparative hearing, which is to say that there is no question 
here as to whether or not a grant of the Petition would enable an appli- 
cant to better its competitive position. WSLA already holds a construc- 
tion permit, and its pending application is not mutually exclusive of any 
other application now pending before the Commission. No one will be 
damaged by a grant of this Petition; no one's forensic position will be 
affected. | 

6. In further support of this Petition WSLA points out that even 


if it were to fail to prevail on presently designated number three, it 
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could still obtain a modification of its construction permit in the other 
respects applied for. The application which is the subject of hearing 
is severable and could be granted in part and denied in part. The Com- 
mission could, for example, allow a modification as respects the pro- 
posed new transmitter site and deny it as respects location of the main 
studio at that site. This factor is a further indication that no party to 
this hearing will be deprived of any right or advantage by the granting 
of this Petition. 

7. If this Petition is granted, WSLA will still require a waiver 
of Section 3.613(a) since the studio site now proposed lies just 
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outside the corporate limits of the City of Selma. This site, however, 
lies considerably closer to Selma than the site which is presently 
authorized. Under these circumstances, WSLA submits that there is 
no necessity to hold a hearing to determine whether good cause exists 
for waiver of Section 3.613(a) to permit construction of main studio at 
the site proposed in the attached amendment. Clearly, good cause does 
exist. 

8. WSLA submits, therefore, that good cause exists for the grant- 
ing of this Petition. If the Petition is granted, the result will be an ap- 
plication more nearly in compliance with the Commission's Rule on 
studio location -- indeed, the application will be in violation of that Rule 
only in a highly technical sense. Furthermore, the effect will be that a 
rather complicated hearing will be somewhat simplified and expedited. 
Finally, no one will be injured or adversely affected by a grant of this 
Petition. 

WHEREFORE, WSLA respectfully requests the Commission to 

1. Accept the attached amendment to its application; 

2. Reconsider its Order of April 27, 1955, and delete presently 
designated issue number three. 
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3. Grant such other and further relief as to the Commission may 


seem necessary and proper. 
Respectfully submitted, 
/s/ Charles S. Rhyne | 
/s/ Eugene F. Mullin, Jr. 
/s/ J. Parker Connor 


Attorneys for Deep South 
Broadcasting Company 


July 11, 1955 a ore “oe 


<a F 369] 
[ Certificate of Service] 
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ORDER 


The Hearing Examiner having under consideration a petition filed 
by Deep South Broadcasting Company on July 11, 1955, requesting leave 
to amend its application and also requesting reconsideration of an order 
designating the application for hearing and deletion of an issue: 

IT APPEARING That the Commission's order of April 27, 1955, 
specified the following as Issue No. 3: 

"To determine whether the showing made by the applicant 
to locate its main studio at the proposed transmitter site is 
sufficient to warrant a waiver by the Commission of the pro- 
visions of Section 3.613(a) of the Commission's Rules." 

IT FURTHER APPEARING That Deep South's outstanding con- 
struction permit authorizes a main studio at a point three miles west 
of Selma, Alabama, for which a waiver of Section 3.613(a) has already 
been granted and that the purpose of the tendered amendment is to 
specify the main studio site at a point one-half mile a the Selma 
city limits; and | 

IT FURTHER APPEARING That the Hearing Examiner has 
authority to act on so much of the petition as relates to the tendered 
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amendment but is not authorized to act upon the request for deletion of 
an issue but that the amendment would not substantially change the pur- 
pose of Issue No. 3 quoted above; and 

IT FURTHER APPEARING That no opposition was expressed by 
any of the other parties to this proceeding; 

IT IS ORDERED, This 21st day of July, 1955, that the petition 
filed July 11, 1955, by Deep South Broadcasting Company, insofar as it 
requests leave to|amend its application, IS GRANTED, and the amend- 
ment IS ACCEPTED. 


H. Gifford Irion 
Hearing Examiner 
[SEAL] Federal Communications Commission 


/s/ Mary Jane Morris 
Secretary 
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[Rec'd Aug. 1, 1955 - F.C.C.] 


PETITION FOR REHEARING, RECONSIDERATION, AND 
OTHER RELIEF 

Comes now Deep South Broadcasting Company (sometimes refer- 
red to hereinafter as "Deep South"), permittee of television station 
WSLA, Channel 8; Selma, Alabama, and applicant in the above-styled 
proceeding, and, pursuant to Section 405 of the Communications Act of 
1934, as amended, and Sections 1.892 - 1.894 of the Commission's 
Rules and Regulations, respectfully requests that the Commission re- 
consider so much of its Memorandum Opinion and Order of June 29, 
1955, (released July 1, 1955) as enlarged the issues of the above-styled 
proceeding for the reason that such action was in violation of pertinent 
provisions of the Communications Act of 1934, as amended, including 
Section 309(b) thereof. In support thereof, Deep South states as follows: 

1. On May 10, 1954, Deep South applied (BMPCT-2100) for modi- 
fication of its construction permit (BPCT-1814). On October 22, 1954, 
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BMPCT-2100 was amended. On March 9, 1955, the Commission sent 
Deep South a letter pursuant to Section 309(b) of the Communications 
Act of 1934, as amended. This letter stated the Commission's grounds 
and reasons for the Commission's inability to find, without hearing or 
further information, that a grant of the application would serve the pub- 
lic interest, convenience, and necessity. | 
2. The Commission's letter of March 9, 1955, questioned whether 
the proposed operation "is designed to serve the particular needs of 
Selma and its surrounding area" and whether it "constitutes a hazard 
to air navigation”. The letter also questioned applicant's showing with 
respect to location of its main studio. Finally, the letter questioned 
whether the cost quoted for the proposed supporting tower was a 
realistic one, and further information regarding costs was requested. 
The letter stated that "If a substantial upward revision of such figures 
is indicated, it will be necessary for you to make an additional financial 
showing in support of your ability to meet the increased costs of con- 
struction." (Emphasis added) | 
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3. The Commission's letter of March 9, 1955, stated that, upon 
receipt of Deep South's reply, "the Commission will determine whether 
the matters mentioned above have been resolved and whether it can 
grant your application without a hearing." And the Commission added: 
"Tf it is unable so to find, it will designate your application for hearing 
upon the issues then obtaining." | 

4, On March 29, 1955, Deep South's attorney sent a letter to the 
Commission, verified by an officer of the corporation, answering the 
Commission's letter of March 9, 1955, and submitting information in 
response thereto. This letter concluded with a request that Deep 


South's attorneys be contacted "If there are any ei concerning 


this matter." 


5. Subsequently, on April 27, 1955, the Commission adopted an 
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Order (released on April 29, 1955, and published in the Federal Regis- 
ter on May 4, 1955, at 20 F.R. 299) designating Deep South's applica- 
tion for hearing upon four issues, as follows: 

"1. To determine whether there is a reasonable possibility 

that the tower height and location proposed in the above- 
entitled application may constitute a menace to air naviga- 
tion. 

. To determine, in light of the proposed move of transmitter 
site 50 miles from Selma and 23 miles from Montgomery, 
Alabama, whether the proposed operation is designed to 
serve the particular needs of Selma, Alabama and its sur- 
rounding areas. 

. To determine whether the showing made by the applicant to 
locate its main studio at the proposed transmitter site is 
sufficient to warrant a waiver by the Commission of the pro- 
visions of Section 3.613(a) of the Commission's Rules. 

. To determine whether, on the basis of the evidence adduced 
with respect to the above issues, a grant of the above-entitled 
application would serve the public interest, convenience and 
necessity." 

6. In its Order of April 27, 1955, the Commission specifically 
stated that "upon due consideration of the ... application, the Commis- 
sion’s letter of March 9, 1955, and the applicant's reply thereto filed 
March 29, 1955, the Commission finds that the ... applicant is legally 
and financially qualified to construct the television station proposed in 


the ... application and is technically and otherwise so qualified except 


as to the matters specified in the issues set forth below [i.e., the issues 
quoted in Paragraph 5, above.]" 

7. The Commission's letter of March 9, 1955, was the only 
notification ever received by Deep South of the reasons for the Com- 


mission's inability to 
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find, without hearing or further information, that a grant of the applica- 
tion for modification of construction permit would serve the public in- 
terest, convenience, and necessity. Deep South's letter of March 29, 
1955, was the only opportunity it had to reply to such notice. However, 
despite the lack of further notice and further opportunity to reply, the 
Commission on June 29, 1955, adopted a Memorandum Opinion and 
Order (released July 1, 1955, and published in the Federal Register on 
July 7, 1955, 20 F.R. 4828) purporting, in part, to enlarge the issues in 
this Se eeg aa to include the following: 

(4)2/ To determine whether the applicant is financially qualified 
to construct, own, and operate the proposed station, in- 
cluding the question whether William E. Benns, Jr., and 
William J. Brennan are financially qualified to effect that 
portion of the construction for which they have committed 
themselves through the Vulcan Tower Company, and indi- 
vidually, through the supplying of land and buildings. 

To determine whether the grant of the WSLA application 
would, from an economic standpoint, so affect the opera- 
tion of WCOV-TV as to cause either the deterioration of 
that station's programming or to deprive the public of 
that station's program service totally; and if either of the 
above results be shown, whether the public interest would 
be better served by retention of the program service now 
provided by WCOV-TV or by the authorization of the 
service proposed by the applicant.” : 

8. Deep South respectfully submits that the mandatory provisions 
of Section 309(b) were violated by the Memorandum Opinion and Order 
of June 29, 1955 -- insofar as that Memorandum Opinion and Order pur- 
ported to add the issues quoted in Paragraph 7, above. The plain mean- 
ing of Section 309(b) is that no issue shall be designated for hearing 


until a proper predicate for that issue has been laid by the Commission's 
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giving notice and an opportunity to reply. No such notice and opportunity 
to reply were given in this case with respect to the issues quoted in 
Paragraph 7, above. 

9. Attention is called first to the issue which the Commission 
numbered 4 in its Memorandum Opinion and Order of June 29, 1955. 
That issue calls into question Deep South's financial qualifications, 
despite the fact that in its Order of April 27, 1955, the Commission ex- 
plicitly found that Deep South was financially qualified. The Commis- 
sion cited no reason for this reversal of a prior finding, other than the 
arguments of two other parties that Deep South had failed to demonstrate 
its financial qualifications. Significantly, the 


eo 7 The originally designated Issue Number 4 was evidently intended to 
become Issue Number 6. See the Transcript of Record, pages 8-10. 
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Commission's own Broadcast Bureau opposed the attempt of one of 
these parties to have the issues enlarged. (However, the Broadcast 
Bureau inexplicably failed to oppose the similar petition to enlarge 
issues filed by another party.) 

10. Whether or not an applicant may rely without peril on the 
position taken by the Broadcast Bureau, it may surely rely on a conclu- 
sion announced by the Commission itself -- particularly where that 
conclusion was reached only after the notice and reply procedure pre- 
scribed in Section 309(b). In this case Deep South did rely on the Com- 
mission's solemnly announced conclusion (in its Order of April 27, 
1955) that it was financially qualified. Under the law it had the right to 
rely on that conclusion even in the face of assertions to the contrary by 
opposing parties. For, under the law, the Commission could not desig- 
nate a financial qualifications issue for hearing without first giving ap- 
plicant the notice\and opportunity to reply required by Section 309(b) of 
the Act. 

11. It need hardly be added that the petitions to enlarge issues 
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filed by Deep South's opponents did not constitute the notice provided 


for by Section 309(b). The law does not contemplate notice from a 
party litigant. It contemplates notice from the Commission itself. 
Under the second sentence of Section 309(b) the Commission must give 
notice of "all objections made to the application as well as the source 
and nature of such objections." But under the first sentence of Section 
309(b) the Commission must give notice of "the grounds and reasons 
for its inability to make [the finding specified in Section 309(a)] ." In 
other words, an applicant is entitled to know considerably more than 
the allegations and arguments of opposing parties. It is entitled to 
know also the grounds and reasons for the Commission's uncertainty 
or doubts. It might be said in this case that the pleadings filed by 
opposing parties informed Deep South of the objections that those parties 
had to its financial qualifications, but it cannot be said that these plead- 
ings informed Deep South of the grounds and reasons for the Commis- 
sion's inability to conclude that Deep South was financially qualified. 
Especially is this so when the Commission had already concluded, ina 
formal Order, that Deep South was financially qualified. Under these 
circumstances, Deep South could not have been expected or required to 
furnish information regarding its financial qualifications until such 
time as the Commission had given the notice required by the first 
sentence of Section 309(b). The shotgun pleadings filed by opposing 
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parties did not constitute the notice required in the first sentence of 
Section 309(b), and the opportunity to reply to these pleadings did not 
constitute the "opportunity to reply” -- and to amend Sian 
by the third sentence of Section 309(b). 

12. The issue numbered 5 in the Commission's Memorandum 
Opinion and Order of June 29, 1955, was also unlawfully designated for 
hearing. Never at any time did the Commission give any notice pur- 
suant to Section 309(b) that would even remotely suggest that economic 
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factors of the type apparently contemplated in such issue constituted a 
ground or reason for its inability to make the finding specified in Sec- 
tion 309(a). Never at any time was applicant given an opportunity to 


reply to the Commission with respect to such economic factors. As 


already noted, the opportunity provided by the Commission's Rules to 
reply to an opposing party's allegations is not the same thing as the 
opportunity to reply to the Commission provided by the statute. If it 
were, then opposing parties could keep an applicant continuously busy 
answering demands for enlargement of issues which might or might 
not be based on factually accurate statements, while an applicant would 
never know which, if any, of the opposing party's allegations was 
regarded by the Commission as a ground or reason for its inability to 
to make the finding specified in Section 309(a). 

13. With respect to the issue numbered 5, the Memorandum 
Opinion and Order of June 29, 1955, is further defective in that the 
Commission may not lawfully designate such an issue for hearing. 

This issue requires consideration of matters which are not proper for 
consideration under the Communications Act of 1934, as amended. 
Under that basic statute, the Commission may not consider the com- 
petitive effect of a proposed broadcast service as a reason for granting 
or denying that service. If a proposed service will compete with an- 
other service, that might be sufficient to render the licensee providing 
that other service a party in interest; but it is not sufficient to require, 
or even permit, inquiry as to the economic effect of the proposed serv- 
ice on existing services. Such inquiry -- actually it would be specula- 
tion rather than inquiry -- is not within the powers of the Commission. 
Federal Communications Commission v. Sanders Brothers Radio 
Station, 309 U.S. 470. 

WHEREFORE, it is respectfully submitted that the Commission 
should reconsider its Memorandum Opinion and Order of June 29, 1955, 
insofar as it 
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[ 383] 
purported to enlarge the issues in this proceeding and should issue an 
Order on rehearing deleting the issues purportedly added by the Memo- 
randum Opinion and Order of June 29, 1955, and denying the petitions 
to enlarge issues heretofore filed herein by Capitol Broadcasting Co. 
and WKY Radiophone Company. Oral argument is requested.* 
Respectfully submitted, 


DEEP SOUTH BROADCASTING 
COMPANY | 


By /s/ Charles S. Rhyne 
/s/ Eugene F. Mullin, Jr. 
/s/ J. Parker Connor 
Its Attorneys | 
August 1, 1955 < e | 
[384] 
[ Certificate of Service] 
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OPPOSITION TO PETITION FOR REHEARING, 
RECONSIDERATION, AND OTHER RELIEF 
Comes now Capitol Broadcasting Co., the permittee of Television 
Station WCOV-TV, Montgomery, Alabama, by its attorneys, and re- 
spectfully opposes the "Petition for Rehearing, Reconsideration, and 
Other Relief" filed herein on August 1, 1955, by Deep South Broadcast- 
ing Company (WSLA). In support thereof it is stated as follows: 
1. There is no authority under the Commission's Rules for con- 
sideration of the Deep South petition. Insofar as Petitioner relies on 


Section 405 of the Communications Act of 1934, as amended, the peti- 


tion must be denied. Section 405 applies only to "rehearings" and is 
authority only for administrative "appeal" of final orders and decisions. 
The rehearing procedure has aptly been termed "the final stage in the 
administrative process." Senate Report No. 44, 82nd Congress, 1st 
Session, 1 RR 10:271, 10:286. 
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2. No authority exists under Rules 1.892 - 1.894 for reconsidera- 
tion of the Commission's Order enlarging the issues herein. The Com- 
mission has recently held that "neither the Communications Act of 1934, 
as amended, nor our Rules and Regulations provide for reconsideration 


of Commission actions on interlocutory matters which cannot have the 


effect of disposing of the application involved." Head of the Lakes 
Broadcasting Company, 9 RR 1072, 1073 (1954), citing Westinghouse 
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Radio Stations, Inc., 9 RR 623 (1953) and WGAL, Inc., 9 RR 120a (1953). 
Sections 1.390 and 1.892 - 1.894 of the Commission's Rules and Regu- 
lations clearly provide for the filing of petitions for reconsideration of 
Commission orders dispositive of the application or other matter be- 
fore the Commission. It need scarcely be pointed out that the Commis- 
sion’s order of July 1, 1955, (FCC 55-727) was interlocutory in nature 
and in no way disposed of the Deep South application. 

3. Even if there were authority under the Commission's Rules 
for consideration of the Deep South petition, the ground upon which the 
petition is based is wholly untenable. Deep South raises a purely tech- 
nical objection to 'the method by which it received notice that the Com- 
mission was considering enlargement of the issues. But, no such ob- 
jection was raised by Deep South in connection with Capitol's petition 
to Enlarge Issues, filed May 19, 1955, in its Reply thereto, filed May 23, 
1955. Clearly, Deep South may not now be heard to say that it has been 
prejudiced in this respect. Furthermore, Deep South's inconsistencies 
in its position make it clear that it did not, in fact, rely upon any such 
fantastic procedure as suggested in its present Petition. Deep South 
interposed no objection to the procedure followed by Capitol and the 
other parties, in accordance with the Commission's Rules. Deep South 
answered the pleadings of the other parties on the merits. Independent 
of its answers to the merits on the petition, Deep South anticipated that 
the Commission might enlarge the issues as a result of the petition of 
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Capitol, and anticipated that hearing would be required thereon in its 

"Opposition to 'Petition for Continuance" of Capitol Broadcasting Co." 

filed May 23, 1955. In view of the previous position taken by Deep 

South in its pleadings, it comes with exceeding poor grace that it 

should now state that "Deep South did rely on the Commission's 


solemnly announced 
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conclusion (in its Order of April 27, 1955) that it was financially quali- 
fied." | 
4. Even assuming, arguendo, that Deep South has not waived its 


rights to rely upon the arguments now advanced, the strained inter- 
pretation given by Deep South to the "new prehearing...procedures of 
the revised 309(b)"" (House Report No. 1750, 82nd Congress, 2d Session, 
1 RR 10:301, 10:311) is patently without merit, and has expressly been 
rejected by the Commission in its Decision in WSAV, Inc. 10 RR 402 
(1955). Deep South had notice of all matters relied upon by Capitol in 
its Petition to Intervene and Enlarge Issues, filed May 19, 1955. Deep 
South replied to said petition on May 23, 1955. Deep South's contention 
that it is entitled to further notice from the Commission, and further 
opportunity to reply, wholly ignores the function and position of the 
Commission, which sits not as a party litigant, but as the final arbiter 
of the issues. (Senate Report, supra., 1 RR 10:279) It is elementary 
that a pleading is addressed to the Commission for its consideration, 
even though it may be cast in the form of a reply or opposition toa 
pleading of another party to the same proceeding, and Deep South's con- 
tention that its opportunity, of which it fully availed itself, to reply to 
Capitol's pleadingis not the equivalent of the opportunity to reply to the 
Commission is patently a non sequitur. Furthermore, Deep South does 
not allege, anywhere, that, even if given the opportunity to reply to the 
Commission, it could produce any arguments not previously advanced 
in its pleadings in regular course. : 
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5. Likewise, Deep South's contention that the Commission may 
not legally consider the economic competition issue is clearly inter- 
posed too late. No such objection was made by Deep South in its reply 
filed May 23, 1955. 
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6. Even if the objection does not come too late, Deep South's 
position on the economic competition issue is too vague and unsubstan- 
tial to merit consideration. Deep South says, merely, that "Under that 
basic statute (i.e. the Communications Act of 1934, as amended), the 
Commission may not consider the competitive effect of a proposed 
broadcast service as a reason for granting or denying that service." 
However, this point has been argued to the Commission on numerous 
occasions in other cases, and the Commission has consistently held 
adverse to Petitioner's position. Radio Cleveland, 11 RR 348 (1954). 
See also Orders of the Commission in the following: In re Application 
of Radio Tifton, FCC 55-725; In re Application of American Southern 
Broadcasters, FCC 55-726; In re Application of WJR, The Goodwill 
Station, Inc., FCC 55-651, cited by the Commission in its Memorandum 
Opinion and Order of July 1, 1955 (FCC 55-727), Deep South sets forth 
no argument whatever to meet the Commission's position as expressed 
in said Opinion, namely: 

"We have determined to include such an issue because, as we 

have stated in the cited cases, the policy and legal questions 

raised thereby can be most appropriately resolved, if resolu- 
tion be necessary after the facts are adduced, on the basis of 

the factual picture presented." (FCC 55-727, July 1, 1955) 

Deep South’s one paragraph statement casts no illumination on the sub- 
ject and should not merit further attention. It may be noted that the 
burden of proceeding and proof with respect to said issue is upon inter- 
venor Capitol Broadcasting Co. 
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WHEREFORE, THE PREMISES CONSIDERED, It is Sea oecenaty, 
requested that said "Petition for Rehearing, Reconsideration, and 
Other Relief" be denied. | 

Respectfully submitted, 
CAPITOL BROADCASTING CO. 


By /s/ Vincent A. Pepper 
WELCH, MOTT & MORGAN 
Toa Its Attorneys | 


August 26, 1955 
[ 403] 
[ Certificate of Service] 
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MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioners McConnaughey, Chairman and 
Doerfer not participating; Commissioner Mack 
abstaining from voting. 


1. The Commission has under consideration a petition filed on 


August 1, 1955 by Deep South Broadcasting Company, allegedly under 
the provisions of Section 405 of the Communications Act of 1934, as 
amended, requesting rehearing, reconsideration and other relief. The 
petition is directed toward the Commission's action of June 29, 1955 
enlarging the issues in the hearing proceeding on the above-entitled 
application of Deep South Broadcasting Company for modification of 
construction permit, which requests authorization to move the trans- 
mitter of television station WSLA, Selma, Alabama, to a site 50 miles 
from Selma and 23 miles from Montgomery; to locate the main studio 
at the transmitter site; and to increase antenna height to 1993 feet. 
Deletion of the new issues adopted is requested. Oral argument on the 
petition is also requested. : 

2. The said application was designated for hearing by Commis- 
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sion Order of April 27, 1955 in which the applicant was found to be 
legally and financially qualified to construct the station as proposed. 
Hearing issues adopted at that time are designed to determine (a) 
whether the proposed antenna would constitute a hazard to air naviga- 
tion, (b) whether the proposed operation is designed to serve the partic- 
ular needs of Selma, Alabama and its surrounding areas, (c) whether 
a waiver of the provisions of Section 3.613(a) of the Rules relative to 
main studio location is warranted, and (d) whether on the basis of the 
evidence adduced with respect to the above issues a grant of the appli- 
cation would be in the public interest. Following issuance of the order 
of designation petitions for leave to intervene in the proceeding were 
filed by a number of parties with two of petitioners requesting enlarge- 
ment of the issues. Deep South Broadcasting Company opposed these 
petitions in whole or in part and specifically addressed itself to the 
requests for enlargement of issues. Upon due consideration of all plead- 
ings filed, the Commission by Memorandum Opinion and Order released 
on July 1, 1955, granted each of the petitions to intervene and granted in 
part the requests for enlargement of issues. New issues adopted are 
designed to determine the financial qualifications of the applicant to 
effect the proposed construction and whether the grant of the WSLA ap- 
plication would, from an economic standpoint, so affect the operation of 
WCOV-TV as to cause either deterioration of that station's program- 
ming or to deprive the public of that station's program service totally 
and if so, whether the public interest would be better served by reten- 
tion of the WCOV-TV service or authorization of the service proposed 
by WSLA. 
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3. By electing to file under the provisions of Section 405 of the 
Communications Act rather than under the provisions of Section 1.389 
of the Commission's Rules Relating to Practice and Procedure, peti- 
tioner in this matter has followed a course of procedure which the 
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Commission has repeatedly held inapplicable to such interlocutory 


matters. To cite only a few of the instances, the Commission held that 
Section 405 of the Act does not provide for reconsideration of Com- 
mission actions on interlocutory matters which cannot have the effect 
of disposing of the application involved in the following cases: WGAL, 
Inc., 9 RR 120(a); Westinghouse Radio Stations, Inc., 9 RR 623; Head 
of The Lakes Broadcasting Company, 9 RR 1072; and Indianapolis 
Broadcasting Incorporated, et al., 10 RR 1010a. It is noted that peti- 
tioner delayed the filing of this petition beyond the period provided 
for requesting amendment of hearing issues under the said Rules. 
However, such delay was in the sole control of petitioner and no effort 
has here been made to set forth the reasons, if any, for such delay. 
The petition must therefore be dismissed. No useful purpose could be 
served by holding oral argument as requested prior to such action. 

4. Accordingly, IT IS ORDERED, This 1st day of December, 
1955 that the said petition of Deep South Broadcasting Company for 
rehearing, reconsideration and other relief IS DISMISSED. 


FEDERAL COMMUNICATIONS COMMISSION 
/s/ Mary Jane Morris 
[SEAL] Secretary | 
Released: December 2, 1955 | 


F.C.C. Docket No. 11371 
Applicant's Ex. No. 22 
Filed Dec. 2, 1955 


Balance Sheet 
of the 
Deep South Broadcasting Company 
as of 
November 15, 1955 


ASSETS: 
City National Bank - Selma 
First National Bank - Montgomery 
1100 Shares ABC-Paramount 
2220 Shares Columbia Bdcasting 
200 Shares Radio Corp. of Amer. 
200 Shares Sperry Rand “ 
100 Shares Storer Bdcasting 2,425.00 $ 116,184. 


Current Accounts Receivable 17, 785. 
Station Buildings 28, 407. 
Transmitters 40, 256. 
748 foot Tower, 460 foot tower, Transmission 

line and ground system 38, 869. 
Studio Equipment 9,492. 
Office Furniture and Equipment 3, 021. 
Autos & Trucks 5,216. 


$ 259, 233. 
LIABILITIES: 


200 Shares $100 Common Stock issued 
130 Shares $100 Preferred Stock issued 
Current bills & Outstanding Checks 
Taxes Withheld & Payable 
Estimated Income Tax on Securities if sold 
Debt to Benns family 
Debt to Brennan family 56, 000.00 
Profit, including depreciation, from beginning 
of operation November 24, 1953 to date 78, 557. 04 


$ 259, 233.16 
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THE FIRST NATIONAL BANK OF MONTGOMERY 
No. 1814 ! 
MONTGOMERY 1, ALABAMA 
7 July 1955 
Deep South Broadcasting Company 
Montgomery 2,Alabama 
Gentlemen: 
With reference to your application for a loan in the amount of $50,000, 
which you Say in all probability you will not need within the next twelve 
months, we wish to state that after considering your application, we 
will give you a commitment to make the loan subject to the following 
conditions: | 
1. A mortgage in favor of the bank on all the equipment in con- 
nection with the operation of Station WBAM. | 
Subrogation of your indebtedness to the owners of the Station 
by the owners. | 
Assignment of the Lease Agreement between Lehman Emer- 
son and Edna Emerson and yourselves dated March 10, 1952. 
Pledge all common stock in the company by the holders of 
the stock as collateral to the loan. 
Loan to bear interest at the rate of 5% per annum from date 
of loan. Note to mature five years after date with equal 
monthly installments, the first installment to mature one 
year after date of the note. | 
This commitment will continue in force for one year from this date with 
the understanding that we will consider an extension of the commitment 
if it becomes necessary. | 
Yours very truly, 


/s/ J.S. Kelly 
Assistant Vice President 
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AIR MAIL 


OTIS ELEVATOR COMPANY 
Atlanta, Georgia 
September 21, 1955 


Mr. William E. Benns, Jr. 
3738 Kanawha Street, N. W. 
Washington, D.C. 


Subject: Proposed TV Tower 
Near Montgomery, Ala. 
Vulcan Tower Company 


Birmingham, Alabama 


In connection with our telephone conversations relative to tower 
manhoist for the above with the travel of the elevator to be approxi- 
mately 1880', we wish to confirm approximate figure of $42,500.00 to 
provide equipment for an installation similar to that being completed 
in the WAGA tower in Atlanta, with the exception, of course, that 
equipment would have to be designed for considerably greater travel. 

We shall be'very glad to go into this matter further with you and 
to get together the necessary data for preparation of a definite quota- 
tion. 

Thank you for the opportunity of discussing this matter and 
working with you, we are 


Very truly yours, 


/s/ Geo. L. Word, Jr. 


Geo. L. Word, Jr. 
SALES ENGINEER 
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STANDARD ELECTRONICS CORPORATION 285 Emmet Street, 
Newark 5, N. J. 


Date Sept. 15, 1955 Page 2 


Deep South Broadcasting 


Proposal for _Company Quotation No. 40251-T 
(Revised 


Equipment Summary Sheet 
Item 1 - Transmitter, TH-654 (50 KW) | $171,850.00 


Item 2 - Master Audio/Video Control | 
and Program Switching | 13,918.00 


Item 3 - Station Monitoring Equipment 5,957.00 
Item 4 - Film Equipment 14,547.00 
Item 5 - Studio Camera Equipment | 24,000.00 


Item 6 - Antenna, Transmission Line & 
Accessories ' 96,210.00 


Item 7 - Test Equipment | 3,775.25 
Item 8 - Allowance for Studio Lighting 2,000.00 
Item 9 - Studio-Transmitter Link 11,400.00 


Item 10 - Misc. Interconnecting Cable, 
Fittings, Spare Small tubes, etc. 1,000.00 
Item 11 - Tower 200,000.00 


TOTAL $544,657.25 
(Replaces original Summary Sheet) 


[ 706] 
Date __ Sept. 15, 1955 Page _16 


* * * * 3 
Equipment Terms and Conditions 
TERMS: | 
Time Sales: 25% payment with your firm order or contract. 
Balance payable in equal monthly payments starting 
twelve (12)months after date of shipment as follows: 


72 
36 payments at 6% interest 


(Monthly interest is simple interest on unpaid 
balance.) 


F.C.C. Docket No. 11371 
Applicant's Ex. No. 24 
Filed Dec. 2, 1955 


FINANCIAL STATEMENT OF 


WILLIAM E. BENNS, JR. 
AS OF 
NOVEMBER 15, 1955 


Partial List of Assets: 
Stock listed NY Stock Exchange $ 70,000.00 


Cash, chepking accounts, stock 
brokers' accounts 10, 000. 00 


U. S. Savings Bonds 7,000.00 
Savings Certificates 25, 000. 00 


Note from Deep South Broadcasting Co. 56, 000. 00 
$168, 000. 00 


Additional Assets: 

45% of common stock of Deep South Broadcasting Co. 
licensee of WBAM, 50000 watt standard broadcast 
station, Montgomery, Alabama 

50% Vulcan Tower Company 

10% of common stock of WVOK, 50,000 watt standard 
broadcast station, Birmingham, Alabama 


Liabilities: Unsecured note to American Security 
& Trust Company, Washington, D. C. $_10, 000. 00 
NET WORTH IN EXCESS OF: $158, 000. 00 


of which $100, 000 is quickly available 
for investment. 
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F.C.C. Docket No. 11371 
Applicant's Ex. No. 26 
Filed Dec. 5, 1955 


JAMES T. CAMPBELL, being first duly sworn, deposes and says: 

That he resides at 6666 Hillandale Road, Chevy Chase, Maryland, 
and that his business address is 1026 - 17th Street, N. W. , Washington, 
D. C.; 

That he is District Sales Engineering Manager in poses 
D. C., for Standard Electronics Corporation and the sole representative 
of Standard Electronics Corporation in Washington, D. C.; 

That on or about September 15, 1955, he presented to Mr. 
William E. Benns, Jr., known to him to be an officer of, and acting for, 
Deep South Broadcasting Company, an equipment proposal from Stand- 
ard Electronics Corporation to Deep South Broadcasting Company for 


the television station proposed to be erected by the latter on Channel 8, 
Selma, Alabama; | 
That the said equipment proposal, bearing Standard Electronics 


Corporation quotation number 40251-T, was a revision of a prior equip- 
ment proposal to Deep South Broadcasting Company for the television 
station proposed to be erected by that latter on Channel 8, Selma, 
Alabama; | 

That Attachments A and B hereto are, respectively, pages 2 and 
16 of said revised equipment proposal; 

That Attachment B hereto (page 16 of the revised equipment pro- 
posal, entitled "Terms and Conditions") states the terms and conditions 
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for financing said package deal, the total amount of which is $544,657.25, 
as stated on Attachment A hereto (page 2 of revised equipment proposal, 
entitled, "Summary Sheet"); 
That Item 11 on Attachment A hereto (page 2 of the revised equip- 
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14 
ment proposal, entitled "Summary Sheet") was included because Deep 
South Broadcasting Company indicated its willingness to accept a Vulcan 
Tower Company tower at the price specified, as a consequence whereof 
Standard Electronics Corporation was willing to include the tower's 
purchase as a part of the total package deal; 

That, prior to presenting the revised equipment proposal to Mr. 
William E. Benns, Jr., he was made aware of the fact that Mr. William 
E. Benns, Jr., and Mr. William J. Brennan were the principal stock- 
holders in Deep South Broadcasting Company and equal and sole partners 
in Vulcan Tower Company; 

That it is his usual procedure in the case of equipment proposals 
which include financing terms to check with the home office of his com- 
pany before submitting such proposals to the prospective purchaser and 
that in this case, following such usual procedure, he submitted the re- 
vised equipment proposal to Mr. William E. Benns, Jr., only after he 
had checked with his home office and received authorization to do SO; 

That, in accordance with the custom of his Company, before a 
formal contract is entered into, the revised equipment proposal is sub- 
ject to Standard Electronics Corporation's acceptance of the credit 
rating of Deep South Broadcasting Company and its principal stock- 
holders. 


[ 718] 
/s/ James T. Campbell 
[SURAT dated December 5, 1955] 


[ Record pages 719-20 are Identical with Record pp. 705-06. ] 
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F.C.C. Docket No. 11371 
Applicant's Ex. No. 27 
Filed Feb. 6, 1956 

Financial Information concerning | 

Mrs. Luella B. Aldridge - as of 

January 15, 1956 

Partial list of Assets: 
Real Estate $ 100, 000. 00 


Cash in banks & listed stocks, 
in excess of 40, 000. 00 
630 shs General Motors 
900 shs Nehi Corp. i 
100 shs Sperry Rand Corp. 
TOTAL &SSETS, IN EXCESS OF: $ 140,000. 00 
Liabilities: 
Loan ist Nat'l, Montgomery, Ala. 5, 000. 00 
Miscl personal charge accts, 
less than 50.00 


NET WORTH, IN EXCESS OF $ 134, 950. 00 


Income for 1954 and 1955, after taxes, 
in excess of $ 2,000.00 


/s/ Mrs. Luella B. Aldridge 
[JURAT dated January 21, 1956] 


F.C.C. Docket 11371 
Applicant's Ex. No. 28 
Filed Feb. 6, 1956 


Financial Information concerning 
Mrs. Maria W. Skinner - as of 
January 15, 1956 


Partial List of Assets: 


45 shares of American Telephone & Tel. Co. $ 8,100. 00 
Checking and Saving Accounts, in excess of 2,000. 00 


Liabilities: None, except personal charge accounts 
not in excess of 50. 00 


NEF WORTH, IN EXCESS OF $¢ 7,350.00 
Income 1954 and 1955, after taxes: In excess of $ 2,000. 00 


/s/ Maria W. Skinner 
[JURAT dated January 18, 1956] ! 


F.C.C. Docket No. 11371 
Applicant's Ex. No. 29 
Filed Feb. 6, 1956 


Financial Information 
on Felix Robinson, Jr. 
as of January 18, 1956 


Partial List of Assets: 


Stocks listed on New York Stock Exchange 
(200 shares Guantanamo Sugar Corporation; 100 shares 
American Airlines; 100 shares Pan American World 
Airways System; 100 shares General Dynamics Corpo- 
ration; 20 shares United Fruit), in excess of $10, 000. 00 


1, 795 shares in First National Bank of Montgomery, 
Ala., in excess of 60, 000. 00 


Wholly owned real estate (house & lot, Sayre St., Mont- 
gomery, Ala.; undivided half interest, four lots, East 
Pensacola Heights, Pensacola, Fla.; residential lot, 
Edgemont Dr., Montgomery, Ala.) in excess of 10, 000. 


Cash on deposit with banks (in excess of $5,000.00, City 
National Bank, Selma, Ala.; in excess of $5, 000.00, 
First National Bank, Montgomery, Ala.; in excess of 
$1,000.00, Chemical Corn Exchange, New York, N.Y.) 
in excess of 10, 000. 


Liabilities, less than 13, 000. 
NET WORTH, in excess of $70, 000. 
Income, 1954 and 1955, after taxes, in excess of 2,000. 


/s/ Felix Robinson, Jr. 
{JURAT dated January 18, 1956] 
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F.C.C. Docket No. 11371 
Applicant's Ex. No. 30 
Filed Feb. 6, 1956 

| 


Financial Information Concerning 
O. D. Whitaker - as of 
January 15, 1956 


Partial List of Assets: 
U. S. Government E Bonds, Cash value in excess of $ 7,000. 00 


Liabilities: None, except personal charge accounts not in 
excess of 50. 00 


NET WORTH, IN EXCESS OF $ 6,950.00 
Income, 1954 and 1955, after taxes: In excess of $2,000.00 |, 
/s/ O. D. Whitaker 


[JURAT dated January 18, 1956] 
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F.C.C. Docket No. 11371 


Applicant's Ex. No. 32 
Filed Feb. 6, 1956 


| 
Analysis of Corporate Financing of Television Facilities 
of Deep South Broadcasting Company 
Quick Assets available for Television: 
Existing Capital (see balance sheet) $105, 000 
Conservative estimate of portion of profit and AM 
depreciation reserve during 33 months from 
December 1, 1955, available for TV | 99, 000 
Loan from First National Bank and Mr. Joseph Bishop 75, 000 


New Preferred Stock Subscriptions | 44, 500 


$323, 500 
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Cash needed by Deep South Broadcasting Company: 


Down payment on equipment (25% $544, 657. 25) $136, 000 


Payment on principal of equipment cost during 
first year of operation 22, 700 


Installation cost, contingencies 15, 000 
Fourteen months interest payment on equipment 28, 425 
Fourteen months interest on loan from Joseph Bishop 1, 750 
Twelve months interest on loan from First National Bank 2,500 
Audio equipment 3, 000 
Office equipment 4, 000 
Additional Hearing Expense 7, 500 


Two months operating expense 25, 000 
Elevator 42, 500 
Miscellaneous expenses 10, 000 


$298, 375 


F.C.C. Docket No. 11371 
Applicant's Ex. No. 33 
Filed February 6, 1956 


THE FIRST NATIONAL BANK OF MONTGOMERY 
No. 1814 
MONTGOMERY, 1 ALABAMA 


January 18, 1956 


Mr. William J. Brennan 
Deep South Broadcasting Company 
Montgomery, Alabama 


Dear Mr. Brennan: 

With reference to voting of the stock of the Deep South Broadcast- 
ing Company in the event it is pledged to us to secure a loan, we wish to 
state that the present owners of the stock would retain the privilege of 
voting the stock as long as the terms of our loan are met. Also we wish 
to state that we are still willing to lend you the money as outlined in our 
letter of July 7, 1955. 
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We trust that this information will help clarify the matter now 
pending before the Federal Communications Commission. If there 
should be any other information that you desire, please do not hesitate 
to call upon us. | 
Yours very truly, ! 
/s/ 3.8. Kelly 
Assistant Vice-President 


State of Alabama 
Montgomery, County 


I, Carl R. Barker , a Notary Public in and for 
said County in said State, hereby certify that J. S. Kelly, Assistant Vice- 
President, whose name is signed to the foregoing instrument, and who is 
known to me, acknowledged before me on this day that being informed of 
the contents of said instrument, he, as such officer and with full author - 


ity, signed the same for and in behalf of said corporation on the day the 


same bears date. 


January 18, 1956 /s/ Carl R. Barker 
Notary Public, State of Alabama at 
Large. My commission expires 
June 17, 1959. Bonded by American 
Surety Co.of N.Y. | 


[728] | 
F.C.C. Docket No. 11371 


Applicant's Ex. No. 34 
Filed Feb. 6, 1956 


1316 South 21st Way 
Birmingham, Alabama 
January 18, 1956 
Mr. William E. Benns, Jr. 
Deep South Broadcasting Company 
Montgomery, Alabama | 


Dear Billy: 
This letter is to confirm my letter of April 20, 194, where I ex- 
press a desire to lend the Deep South Broadcasting Company $5,000.00 
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for constructing WSLA. I now wish to expand my offer to $25,000.00 
to be repaid at the end of ten years and draw 6% interest. No security 
is desired. 

For the information of WCOV-TV, who I understand is question- 
ing my financial ability, part of my liquid assets are listed below. 
These assets alone have a value in excess of $40,000.00. I have no 
liabilities, except personal charge accounts not in excess of $50.00. 

100 shares U. S. Pipe and Foundry 

200 shares Woodward Iron Company 

100 Gillette 

25 Liberty National 

200 Moore & Handley 

300 Intermountain Telephone 

437 Affiliated Fund, Inc. 

My income for 1954 and 1955 was in excess of $2,000.00 after taxes. 

Sincerely, 
/s/ Joseph M. Bishop 


{ JURAT dated January 18, 1956] 
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F.C.C. Docket No. 11371 
Applicant's Ex. No. 36 
Filed Feb. 6, 1956 


THE CITY NATIONAL BANK OF SELMA 
Selma, Alabama 
January 20, 1956 


Mr. W. E. Benns, jr. 

Mr. W. J. Brennan 

3738 Kanawah Street, N. W. 
Washington, D.C. 


Gentlemen: 

This will acknowledge your application for a loan for the purpose 
of constructing a Selma Studio building on land just across the Alabama 
River from Selma, on which you hold an option. 
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We will make you a loan for this purpose, the amount of it to be 
not in excess of 60% of our appraised value of the land and building, and 
in no event to exceed $60,000.00, for a period of ten years, at 6% in- 
terest, payable one-tenth of the principal and interest each year. 

Very truly yours : 


/s/ C. L. Cobb 
Vice President 
I hereby certify that C. L. Cobb, Vice-President of The City National 
Bank of Selma, Alabama, signed this letter in my presence on the day 


the same bears date. 
/s/ Charles R. Cobb 

Notary Public, Dallas County, Ala. 

[SEAL] 
| 
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F.C.C. Docket No. 11371 
Applicant's Ex. No. 37 
Filed Feb. 6, 1956 


FINANCIAL INFORMATION CONCERNING | 

WILLIAM E. BENNS, SR. & IRALEE W. BENNS! 

As of 

JANUARY 15, 1956 

PARTIAL LIST OF ASSETS: 
First National Bank, Bessemer, Ala. (checking account) $12,000.00 
Savings Certificates, cash value | 40,000. 00 
Stock listed on the New York Stock Exchange | 10,000. 00 


200 Shares American Broadcast Paramount 

200 Shares Columbia Broadcasting 
and other miscellaneous stocks 

40% stock of Voice of Dixie, Inc., Licensee of 
WVOK, 50,000 watt standard broadcast station, 
Birmingham, Alabama 


NO LIABILITIES: 
NET WORTH IN EXCESSOF $50,000.00 


Income for 1954 and 1955, after taxes, in excess of $20, 000. 00, respectively. 
/s/ William E. Benns, Sr. 
/s/ Iralee W. Benns 

[JURAT dated January 18, 1956] | 


F.C.C. Docket No. 11371 
Applicant's Ex. No. 38 
Filed Feb. 8, 1956 


FINANCIAL STATEMENT OF WILLIAM J. BRENNAN 
as of January 17, 1956 


ASSETS: 
Current, In excess of: 
Cash & in banks $ 14, 368.21 
STOCKS & BONDS 


$1, 000 US Treas 2-1/4% Bond 
900 Shs Amer. Broadcasting-Param Theat. 
1900 Columbia Broadcasting Sys. 
500 Radio Corp of America 
1400 American Airlines 
11000 Capital Airlines 
1200 National Airlines 
1500 Northwest Airlines 
1000 Trans World. Airlines : 
1100 Western Airlines 600, 900. 
Interests in Deep South Broadcasting Company, 
& Vulcan Tower Company not listed as I do not 
plan to sell them. 


LIABILITIES: 


Bank Loans 251, 500. 00 
Stock Brokers 39, 818.20 
Miscl. Appx. 500. 00 


NET WORTH in excess of 322, 550.01 


[ 733] 
83 -84 
[ 733] 


F.C.C. Docket No. 11371 
Applicant's Ex. No. 39-A 
Filed Feb. 8, 1956 


VULCAN TOWER COMPANY 
The Tower of Strength 

P.O. BOX 2467 Telephones 54-4441-57- -3390 
BIRMINGHAM, ALABAMA 


WSLA TOWER DETAILS 


Proposed Tower will consist of sections 20 ft. long each, with 6 ft. center to 
center spacing of main legs, except top section will be 19 ft. long. "Typical 
Section for Type D3 Tower" drawing shows type of construction) only; dimensions 
on it are not applicable. Each section of proposed tower consists of 3 - Main 
leg Verticals, 12-Horizontal members, and 18 "X" cross members, as well as 
ladder. All members are solid steel rounds. 


SCHEDULE OF MEMBER SIZES IN SECTIONS OF TOWER 
Height above Base Main Leg Verticals Horizontals 


0- 160 ft. 6 1/2" dia. 2 1/2" dia. 
160 - 320 6 5/16 21/2 

320 - 480 6 1/16 21/2 

480 - 640 5 13/16 


640 - 800 5 9/16 
800 - 960 5 1/4 
960 - 1120 4 15/16 
1120-1280 45/8 


1280-1440 41/4 
1440-1600 3 13/16 
1600-1760 3 5/16 
1760-1919 27/8 


1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 


SCHEDULE OF GUY SIZES 


Elevation Diameter of Bridge Strand 
1 In. 
1 
11/8 
11/8 
11/8 
11/8 
11/8 
11/8 
11/4 
11/4 
11/4 
11/4 


Tower design conforms to RETMA STANDARD TR-116. 
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Applicant's Ex. No. 39-b 
Filed Feb. 8, 1956 
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CLEANING NOTE _ 
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F.C.C. Docket No. 11371 
Applicant's! Ex. No. 39-D 
Filed Feb. 8, 1956 
RETMA STANDARD 
Radio Transmitting Antennas 
and Supporting Towers for 
Radio Transmitting Antennas 


October 1949 
(Reprinted September 1953) 


Engineering Department ! 
RADIO-ELECTRONICS-TELEVISION MANUFACTURERS ASSOCIATION 
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NOTICE 

RETMA standards are adopted in the public interest and are designed to 
eliminate misunderstandings between the manufacturer and the purchaser 
and to assist the purchaser in selecting and obtaining without delay the 
proper product for its particular need. Existence of such standards does 
not in any respect preclude any member or non-member of RETMA from 
manufacturing or selling products not conforming to the standard. 

Any proposal of recommended standards and practices made by the 
Association is without any regard to whether or not their adoption may 
in any way involve patents on articles, materials or processes. By such 
action, the Association does not assume any liability to any patent owner , 
nor does it assume any obligation whatever to parties adopting the recom- 
mended standards or practices. | 


Published by ! 

RADIO-ELECTRONICS -TELEVISION MANUFACTURERS ASSOCIATION 
777 14th Street, N. W., Washington 5, D. C, 
Copyright aa by Radio Manufacturers Association ! 


All rights reserved 


Price 25 Cents 
Printed in U.S.A. 
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STRUCTURAL STANDARDS FOR RADIO TRANSMITTING ANTENNAS 
AND SUPPORTING TOWERS FOR RADIO TRANSMITTING ANTENNAS 
Explanatory 


A major objective of these standards is to provide a uniform 
method of specifying and calculating tower designs. These 
standards apply to radio transmitting antennas for AM and 
to supporting towers for radio transmitting antennas for all 
classes of service: FM, AM, TV, and others. 


STRUCTURAL STANDARDS FOR STEEL RADIO TOWER 
DESIGN (Supporting Structures and Tower Antennas ) 
A. Material 
1. Structural steel shall conform to American Society for 
Testing Materials "Standard Specifications for Steel for 


Bridges and Buildings," Serial Designation A-7, as 


amended to date. 
Steel pipe shall conform to American Society for Testing 
Materials standard specifications either for electric- 
resistance welded steel pipe, Grade A or Grade B, Serial 
Designation A-135, or for welded and seamless steel pipe, 
Grade A or Grade B, Serial Designation A-53, each as 
amended to date. 
B. Loading 

1. 20-POUND DESIGN: Structures up to 600 feet in height 
except if to be located within city limits shall be designed 
for a horizontal wind pressure of 20 pounds per square 
foot on flat surfaces and 13.3 pounds per square foot on 
cylindrical surfaces. 
30-POUND DESIGN: Structures more than 600 feet in 
height and those of any height to be located within city 
limits shall be designed for a horizontal wind pressure of 
30 pounds per square foot on flat surfaces and 20 pounds 
per square foot on cylindrical surfaces. 


7. 
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OTHER DESIGNS: Certain structures may be designed 
to resist loads greater than those described in paragraphs 
I-B-1 and I-B-2 above. In all such cases, the pressure 
on cylindrical surfaces shall be competes as being 2/3 of 
that specified for flat surfaces. 
For OPEN FACE (latticed) structures of s square cross 
section the wind pressure shall be applied to 1.75 times 


the normal projected area of all members in one face, 


For open face (latticed) structures of triangular cross 
section the wind pressure shall be applied to 1.5 times 
the normal projected area of all members in one face. 
For CLOSED FACE (solid) structures the wind pressure 
shall be applied to 1.0 times the normal projected area. 
Provisions shall be made for all supplementary loadings 
caused by the attachment of guys, antennas, transmission 
and power lines, ladders, etc. The pressure shall be as 
described for the respective designs and shall be applied 
to the projected area of the construction. | 

The total load specified above shall be applied to the 
structure in the directions which will a the maximum 
stress in the various members. | 

The dead weight of the structure and all mineerial attached 
thereto, shall be included. | 


Unit Stresses ! 


1. 


All parts of the structure shall be so designed that the 
unit stresses resulting from the specified loads shall not 
exceed the following values in pounds per square inch: 
Axial tession on net section | 

Axial compression on gross section: . . : 


For members with value of L/R not greater 2.2 
than 120 17,000 - 0. 485 L/R 


For members with value of =? R greater 
than 120. . ae 


i 
z 75 000R 8, 000R? 
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In the foregoing, L is the unbraced length of the mem- 
ber and R is the corresponding radius of gyration, both in 


inches. 


Maximum L/R for main leg members. . . 


Maximum L/R for other compression 
members with calculated stress 


Maximum L/R for members with no 
calculated stress 


Bending on extreme fibre . a 20, 000 
Single shear onbolts ... 13,500 
Double shear on bolts . 27,000 
Bearing on bolts (single shear) 30, 000 
Bearing on bolts (double shear) 30, 000 
Tension on bolts and other threaded 

parts, on nominal area at root 

of thread Ae REA eS 16,000 


Members subject to both axial and bending stresses shall 

be so designed that the calculated unit axial stress divided 

by the allowable unit axial stress, plus the calculated unit 

bending stress, divided by the allowable unit bending stress, 

shall not exceed unity. 

Minimum thickness of material for structural members: 
Painted structural angles and plates - 3/16 inches 


"Hot Dip" galvanized structural angles and plates - 
1/8 inch 


Other structural members to mill minimum for standard 
shapes. 
Where materials of higher quality than specified under 
Paragraphs I-A-1 and I-A-2 are used the above unit 
stresses may be modified. The modified unit stresses 
must provide the same factor of safety based on the yield 
point of the materials. 
D. Manufacture and Workmanship 
1. All manufacturing and workmanship shall be equal to best 


practice in modern manufacture of similar materials. 
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All welding shall be in accordance with the requirements 
of the American Welding Society specifications, as amended 
to date. 
Finish | 
1. All material shall be given a protective coating prior to 
shipment from the factory. 
Painted material shall be given at least one coat of good 
quality rust inhibitive paint. Bolts, nuts, and washers, 
shall be protected with a coat of oil. | 
All "Hot Dip" galvanized material shall receive a treat- 
ment of hot zinc after fabrication, in accordance with the 
American Society for Testing Materials Designation A123 
for structural materials and A 153 for hardware, as 
amended to date. | 
Plans and Marking | 
1. Complete plans and erection diagrams shall be supplied 
showing all the necessary marking and details to permit 
the proper installation of the material. | 
All steel except hardware shall be marked prior to paint- 
ing or galvanizing with steel stencils or identified after 
painting or galvanizing by means of stamped or stenciled 
marks on metal tags wired to members, marks to have a 
height of not less than 5/8 inches. The marks shall 
correspond with the marks on the erection diagram. 
Foundations : 


1. Standard foundations shall be designed for a soil pressure 


not to exceed 4000 pounds per square foot under the 
specified loading. In uplift, the foundations shall be 
designed to resist 100 percent more than the specified 
loading assuming that the base of the pier will engage the 
frustum of an inverted pyramid of earth whose sides form 
an angle of 30° with the vertical. Earth shall be considered 
to weigh 100 pounds per cubic feet and concrete 140 pounds 
per cubic feet. 
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2. Foundation plans shall ordinarily show standard founda- 
tions as defined in ParagraphI-G-1. Where the actual 
soil conditions are not normal, requiring some modifica- 
tion in the standard design and complete soil information 
is provided to the manufacturer by the purchaser, the 
foundation plan shall show the required design. 
Under conditions requiring special engineering such as 
pile construction, roof installations, etc., the manu- 
facturer shall provide the necessary information so that 
proper foundations can be designed by the purchaser's 
engineer or architect. 


TR-116 
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STRUCTURAL STANDARDS FOR RADIO TRANSMITTING 
ANTENNAS (WHEN THE ANTENNA IS NOT A TOWER) 


Standards for Radio Antenna Structural Design 
A. Material 

1. Structural steel shall conform to American Society for 
Testing Materials "Standard Specifications for Steel 
Bridges and Buildings," Serial Designation A-7 as 
amended to date. 

2. Steel pipe shall conform to American Society for Testing 
Materials Standard Specification, either for Electrical 
Resistance, Welded Steel Pipe Grade "A" or "B", Serial 
Designation A-135, or for Welded and Seamless Steel 
Pipe, Grade "A" or Grade "B", Serial Designation A-53, 
each as amended to date. 

Materials other than structural steel or steel pipe shall 


conform to standards established for such material by the 
American Society for Testing Materials as amended to 
date. In the absence of such standards, the materials 
shall conform to the structural characteristics established 
and published by reliable manufacturers of the material in 
question. 


B. Loading 


1. 


6. 


| 740] 
93 
30 POUND DESIGN: Structures shall be designed for a 
horizontal wind pressure of 30 pounds per square foot on 


flat surfaces and 20 pounds per square foot on cylindrical 


surfaces. 

OTHER DESIGNS: Certain structures may be designed 

to resist loads greater than those described in paragraph 
II-B-1 above. In all such cases, the pressure on 
cylindrical surfaces shall be computed as pale 2/3 of that 
specified for flat surfaces. 

For OPEN FACE (latticed) structures of square cross 
sections, the wind pressure shall be applied to 1.75 times 
the normal projected area of all members in one face. 
For open face (latticed) structures of triangular cross 
section the wind pressure shall be applied to 1.5 times 
the normal projected area of all members in one face. 
For CLOSED FACE (solid) structures the wind pressure 
shall be applied to 1.0 times the normal projected area. 
Provision shall be made for all supplementary loadings 
caused by the attachment of guys, transmission and power 
lines, ladders, lights, etc. The pressure shall be as pre- 
scribed for the antenna structure and shall’ be applied to 
the projected area of the construction. | 

The total load specified above shall be applied to the 
structure in the direction which will cause the maximum 
stress in the various members. | 

The dead weight of the structure and all material attached 
thereto, shall be included. 


Unit Stresses 


1. 


All parts of the structure using material as specified under 
Il-A-1 and Il-A-2 above shall be so designed that the unit 
stresses resulting from the specified loads shall not exceed 
the following values in pounds per square inch: 
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Axial tension on net section. .... nie 20,000 
Axial Compression on gross section: 


| For members with value of L/R not ees 
greater than 120 . 17,000 - 0.485 L°/R 


For members with value of L/R greater 
than 120 . . . 
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In the foregoing, L is the unbraced length of the member 
and R is the corresponding radius of gyration, both in 
inches. 


Maximum L/R for main leg members 
Maximum L/R for other compression 
members with calculated stress 
Maximum L/R for members with no 
calculated stress... 
Bending on extreme fibre . 
Single shear on bolts . ... 
Double shear on bolts 
Bearing on bolts (single shear) . ..... 
Bearing on bolts (double shear) ...... 
Tension on bolts and other threaded 
parts, on nominal area at root 
of thread 


Members subject to both axial and bending stresses shall 
be sadesigned that the calculated unit axial stress divided 
by the allowable unit axial stress, plus the calculated unit 


bending stress divided by the allowable unit bending stress, 
shall not exceed unity. 


Where materials of a type covered by Paragraph II-A-3 
are used, the above unit stresses may be modified. The 
modified unit stresses must provide the same factor of 
safety based on the yield point of the material. For 
materials whose range in yield point exceeds that for 
steel, the factor of safety used shall be increased accord- 
ing to accepted practice. 
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D. Manufacture and Workmanship 
1. All manufacturing and workmanship shall be equal to best 
practice in modern manufacture of similar materials. 
2. Welding shall be in accordance with the specifications of 
the American Welding Society, as amended to date. 
Finish ! 
1. All materials shall be given a protective coating prior to 
shipment from the factory in a manner consistent with 


modern practice. 


Plans and Marking 

1. Complete plans and assembly drawings shall be supplied 
showing all the necessary details to permit the proper 
installation of the material. 


Where necessary to proper installation, aon 


components shall be marked or otherwise identified. 
Under conditions requiring special engineering, the 
manufacturer shall provide the necessary information 
so that proper supporting facilities can be designed by 
the purchaser's engineer or architect. | 


G. Accessories | 
1. The manufacturer shall specify a list of accessories 
which he includes or provides for in the antenna design 
such as climing facilities, beacon mountings, etc. 
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[742] Applicant's Ex. No. 39-E 
Filed Feb. 8, 1956 


SHERWOOD MOORE IRON WORKS 
Incorporated 


Fabricators of 


Ornamental And Miscellaneous Iron 
x~ * * 


Structural Steel 
Birmingham 1, Ala. 
September 28, 1955 


Subject: Our Proposal No. 4188-A 
Mr. W. J. Brennan Tower Sections for 1919' Tower 
Vulcan Tower Company 
P. O. Box 2467 
Birmingham, Alabama 


Subject to the terms and conditions prined on the back hercof, which are hereby 
referred to and made a part of this proposal. 
Item No, 
We propose to furnish necessary steel tower sections in strict accordance 
with your standard design for a 1919' high tower, consisting of all sections, 
connecting plates, connecting bolts, guy connectors and rest stands. 


Estimated Weight, approximately 517, 400#. 
We also include steel for guy anchors and tower base. 


Material to thoroughly cleaned of rust, scale, etc. and painted one shop 
coat of standard primer. 


ALL FOR THE SUMOF..... $ 62,988.00 


This price is FOB Birmingham, Alabama, with freight allowed to job 
site (motor freight) but not including erection or sales tax. 


Shop drawings to be submitted for approval prior to fabrication, and shop 
drawings will indicate sizes of all members, bolts, welding symbols, etc. 


* * * 


Terms of Payment 1/2 of 1% - 10 days - Net 30 days 
es as SHERWOOD MOORE IRON WORKS, INC. 


This proposal when accepted By /S/_K. B. McMasters, Vice President_ 


by the Buyer and approved in writing (Contracting Engineer) 
by an officer or authorized representative KBMcM/ lah 

of the Seller becomes a contract in full 

force and binding on both parties. 
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(1) This proposal is made for immediate acceptance and is subject 
to withdrawal without notice and is made with the understanding that if 
accepted by the Buyer the following conditions are agreed to: 

(2) All agreements are contingent upon delays beyond Seller's 
reasonable control. ! 


(3) If this offer is based on freight being allowed to destination 


then the prevailing freight rate in effect on the date of this proposal shall 
apply and any change in freight rates to destination at the time of ship- 
ments will result in corresponding change in price. If price quoted is 
F.O.B. railroad shipping point this price is exclusive of any spotting or 
switching charge. If this proposal includes sufficient material for a car- 
load shipment and the Buyer orders shipments to be made in less than 
carload amounts, then the Buyer shall pay the Seller the difference be- 
tween the carload and the less than carload freight. If price is quoted 
F. O. B. trucks, it shall mean on the nearest accessible road or street 
to the building operation, and not unloaded from the trucks. 

(4) Unless otherwise specified the execution of this contract and 
all material furnished therefor will be in accordance with the current 
Standard Specifications and the Code of Standard Practice of the American 
Institute of Steel Construction, which are hereby referred to and make a 
part hereof as if set forth herein, and for mutual protection all material 
and workmanship shall be subject to inspection and final acceptance by 
the Buyer at the Seller's shop before shipments. If the Buyer wishes to 
exercise this privilege of inspection at the shop, he shall so notify the 
Seller promptly after this Proposal is accepted. | 

(5) If any material is furnished by the Seller is alleged by the 
Buyer to be defective or incorrectly manufactured and is rejected by the 
Buyer, the Buyer shall promptly notify the Seller, and said Seller shall 
have the option of replacing or correcting within a reasonable time any 
defective material or fault in manufacture at his own expense or reimburs- 
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ing the Buyer the agreed cost of such replacement or correction. The 
Buyer shall not furnish any material or do any work for the Seller's ac- 
count without specific authorization and definite written agreement as to 
the consideration and in no case shall the Seller be liable for more than 
the price charged for such material as may prove defective, and no pay- 
ments shall be withheld by the Buyer pending adjustment of liability or 
amount of cost of alleged errors. 

(6) Any tax imposed by any present or future law on the sale of 
materials covered by this proposal shall be added to the price quoted. 

(7) Reasonable doubt of the Buyer's financial responsibility shall 
entitle the Seller to stop operations, decline shipment,stop any material 
in transit without liability, until the Buyer shall have paid for all the 
material or satisfied the Seller for his financial responsibility. 

(8) In the event of a conflict between the terms and conditions of 
this proposal and the terms and conditions stated in the plans and specifi- 
cations, the terms of this proposal shall govern. 

(9) It is expressly agreed that there are no promises, agreements 
or understandings outside of this contract and any subsequent cancella- 
tions or modifications must be mutually agreed upon in writing. 

(10) It is expressly agreed that after the acceptance of the proposal 
on the reverse side hereof, the cancellation of any contract held by ac- 


ceptor calling for material or items described in daid proposal shall in 


no wise release the acceptor from the terms of this proposal. 

(11) All material covered by this proposal is sold F. O. B. shipping 
point, transportation charges paid or allowed to destination, unless other- 
wise specified, and any shortage or damage in transit shall be for the ac- 
count of buyer and all claims against carrier for shortages or damages in 
transit are to be filed by buyer. 

(12) The right of exemption to personal property and wages under 
the constitution and laws of the State of Alabama or any other State of the 
United States is hereby waived in favor of the payment of this obligation, 
and the undersigned agrees to pay all costs of collection, including a 
reasonable attorney's fee. 
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F.C.C. Docket No. 11371 
Applicant's Ex. No. 39-F 
Filed February 8, 1956 


TENNESSEE COAL & IRON 
Division 
United States Steel Corporation | 
District Sales Office: Fairfield, Alabama | 


September 30, 1958 
RC-35 


Vulcan Tower Company 
C/O Radio Station WBAM 
Montgomery, Alabama 


Attn: Mr. William J. Brennan 
Gentlemen: 
All Sales Are Subject To The Conditions Set Forth On Reverte Side Of This Sheet 
Supplementing our letter of September 22, file VM-270, we are 
pleased to advise the following. Without benefit of plans or specifica- 
tions, relating to the proposed tower for Montgomery, Alabama, we list 
our understanding of the basic requirements and our price for the same: 


1-1/4" diameter - 37 wire Galvanized Tower Guy Strand 
Assemblies, each with a No. 4603 Galvanized 
Forged Steel Open Strand Socket attached one. 
end and a No. 4606 Galvanized Closed Bridge 
Socket with 60 inches of take-up plus spool 
and attached other end. Measurement to be 
from center line to center line of pin 
connection. Minimum catalog breaking strength - 
96 tons. 


3 lengths - 2,772 ft. - each. 
3 lengths - 2,664 ft. - each. 
3 lengths - 2,561 ft. - each. 
3 lengths - 2,153 ft. - each. 


diameter - 37 wire Galvanized Tower Guy Strand 
Assemblies, each with a No. 4603 Galvanized | 
Forged Steel Open Strand Socket attached one end 
and a No. 4606 Galvanized Closed Bridge Socket' 
with 60 inches of take-up plus spool and attached 
other end. Measurement to be from center line | 
to center line of pin connection. Minimum catalog 
breaking strength - 78 tons. 
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Vulcan Tower Company 


3 lengths - each 2,049 ft. 
3 lengths - each 1,953 ft. 
3 lengths - each 1,537 ft. 
3 lengths - each 1, 442 ft. 
3 lengths - each 1, 360 ft. 
3 lengths - each 768 ft. 


i" diameter - 19 wire Galvanized Tower Guy Strand Assemblies, 
each with a No. 4603 Galvanized Forged Steel Open Strand 
Socket attached one end and a No. 4606 Galvanized Closed 
Bridge Socket with 60 inches of take-up plus spool and 
attached other end. Measurement to be from center line 
to center line of pin connection. Minimum catalog break- 
ing strength - 61 tons. 


3 lengths - each 680 ft. 

3 lengths - each 621 ft. 

Each of the aforementioned assemblies will be Prestressed to a 
minimum modulus of elasticity of 24,000, 000# per square inch, longitu- 
dinally paint striped and proof tested to 50% of the catalog breaking 
strength. 

Your price for the lot is approximately $65, 000.00 and is f.o.b. 
railroad station nearest construction site, Montgomery, Alabama. 
Terms: Due net 60 days from date of invoice. A discount of % is al- 

lowed for payment on or before the 10th of the month, following 


the date of invoice. All terms are subject to the approval of 
our Credit Department. 


Delivery: Based on present mill conditions and early receipt of your 
order, we can furnish the material in approximately 10 to 12 
weeks’. A definite delivery will be forwarded to you upon 
receipt of your order. This promise is, of course, subject 
to receipt of prior dated orders and any contingencies beyond 
our control. 


Price quoted will be adjusted to the seller's price in effect at the 
time of shipment. 
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We appreciate this opportunity of quoting on your requirements 


and hope to be favored with your order. 
Yours truly | 
TENNESSEE COAL & IRON DIVISION 
/s/ D. J. Early 
Manager of Sales 


Dictated by 
J. D. Russell 


[745] 
(Reverse side of First Page of Letter R. 744). 


CONDITIONS OF SALE 

1. Payments shall be made at par in legal tender of the United 
States of America, Buyer shall make such arrangements for payment 
as Seller shall from time to time require and Seller may suspend produc- 
tion, shipment or delivery until such arrangements are made. 

2. To the extent legally permissible, all present and future taxes 
imposed by any Federal, State, foreign, or local authority which Seller 
may be required to pay or collect, upon or with reference to the sale, 
purchase, transportation, delivery, storage, use, or consumption of 
products or services,including taxes upon or measured by the receipts 
therefrom (except net income and equity franchise taxes), shall be for 
account of Buyer. 

3. Title to products priced at Seller's shipping point shall pass 
to Buyer upon delivery at such shipping point. Title to products priced 
at destination shall pass to Buyer upon delivery at the destination 
specified, and any charges at destination for spotting, switching, han- 
dling, storage, and other accessorial services and saa shall be 
for Buyer's account. 

4. Seller reserves the right to ship all or any part of the products 
from any shipping point of United States Steel Corporation or its steel 
producing divisions, other than the shipping point or points specified 
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herein. If Seller exercises such right, Seller may adjust the prices 
stated herein to reflect mill prices and extras in effect at the point of 
actual shipment and, on products priced at destination, actual transporta- 
tion charges from such point. If any such change results in an increase 
in the delivered cost of the products at the named destination, Buyer, 
within 10 days of notification thereof, shall have the right to cancel by 
written notice to Seller that portion of this contract to which such 
increase is applicable. 

5. Except in the particulars specified by Buyer and expressly 
agreed to in writing by Seller, the products furnished hereunder shall be 
produced in accordance with Seller's standard practices. All products, 
however, including those produced to meet an exact specification, shall 
be subject to mill tolerances and variations consistent with good mill 
practice in respect to dimension, weight, straightness, section, composi- 
tion and mechanical properties, and to normal variations in surface and 
internal conditions and in quality; to deviations from tolerances and varia- 
tions consistent with practical testing and inspection methods; and to 
regular mill practice on over and under shipments. 

6. Where mill inspection is made by Buyer, Buyer's inspector 
shall be deemed the agent of Buyer with authority to waive specified tests 
and details of test procedure and to accept products as conforming to this 
contract with respect to all characteristics of such products for which 
such inspection is made. 

7. In the event of any delay in Seller's performance due to fire, 
explosion, strike or other difference with workmen, shortage of utility, 
facility, material or labor, delay in transportation, breakdown or ac- 
cident, compliance with or other action taken to carry out the intent or 
purpose of any law or regulation, or any cause beyond Seller's reason- 
able control, Seller shall have such additional time within which to per- 
form this contractas may be reasonably necessary under the circum- 
stances and shall have the right to apportion its production among its 
customers in such manner as it may consider to be equitable. 
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8. Seller shall indemnify Buyer for all direct and actual damages 


recovered from Buyer by a third person in any legal proceedings for 
infringement of United States Letters Patent by the products furnished 
hereunder, provided that Buyer promptly notifies Seller of the claimed 
infringement, permits Seller to assume the defense thereof, and co- 
operates with Seller with respect to such defense. If Seller elects not 
to assume the defense, Seller shall also indemnify Buyer for all ex- 
penses incurred in the defense of such infringement action. In the event 
products furnished hereunder are produced under special specifications 
of Buyer not customarily followed by Seller, no liability under this para- 
graph shall arise against Seller. In like manner, Buyer agrees to save 
Seller harmless from patent infringements resulting from Seller's 
compliance with designs and/or specifications (unless originating with 
Seller) now or hereafter forming a part of this contract or with specific 
written instructions given by Buyer for the purpose of directing the man- 
ner in which Seller shall perform this contract. | 

9. Seller will replace, at the delivery point specified herein, any 
product furnished hereunder that is found to be defective or otherwise 
fails to conform to the conditions of this contract, or any warranty ex- 
pressed in or implied from this contract, or, at Seller's option, Seller 
will repay the price paid for such product, plus any transportation charges 
paid by Buyer in addition to such price. Claims must be made promptly 
following delivery of the product to Buyer and Seller must be givena 
reasonable opportunity to investigate. Buyer's remedies with respect 
to any product furnished by Seller hereunder that is found to be defective 
or otherwise not in conformity with this contract, or with any warranty 
expressed in or implied from this contract, shall be limited exclusively 
to the right to replacement thereof or to repayment of the price, as 
above provided. : 

10. No terms or conditions, other than those stated herein, and 
no agreement or understanding, oral or written, in any way purporting 
to modify these terms or conditions, whether contained in Buyer's 
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purchase or shipping release forms, or elsewhere, shall be binding on 
Seller unless hereafter made in writing and signed by its authorized 
representative. All proposals, negotiations, and representations, if any, 
made prior, and with reference, hereto are merged herein. 

11. Any clause required to be included in a contract of this type 
by any applicable law or administrative regulation having the effect of 
law shall be deemed to be incorporated herein. 

12. Waiver by Seller or Buyer of any breach of these provisions 
shall not be construed as a waiver of any other breach. 

Series “"C-7" 


F.C.C. Docket No. 11371 
Applicant's Ex. 39-G 
Filed February 8, 1956 


LEDBETTER ERECTION COMPANY, INC. 
Structural Steel Erectors 
Heavy Machinery Moved and Set 


4321 Morris Avenue 
Birmingham 6, Ala. 
July 8, 1955 


Vulcan Tower Company 
Birmingham, Alabama 


Gentlemen: 

We propose to erect a television tower to be 1993 ft. in height to be 
used by Deep South Broadcasting Company, our proposition for this erec- 
tion is on a cost plus basis. 


We are to furnish all workmen's compensation, public liability, and 
property damage insurance, all labor, tools and equipment and supervi- 
sion for our actual cost plus 10%. 


Also, included is the mounting of the G. E. 12 bay antenna and all 
transmission lines. Our estimate for the cost of this work is $25,000.00, 
the approximate time required will be 90 days. 
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We are well equipped to handle this job, being possibly the best 
equipped and most experienced steel erection company in the south. 


Very truly yours, 
LEDBETTER ERECTION CO., INC. 


/s/ Ray L. Ledbetter 
President 


RLL/1Im 


F.C.C. Docket No. 11371 
Applicant's Ex. No. 39-I 
Filed February 8, 1956 


SUMMARY OF TOWER COST : 

Tower sections : $ 62,988.00 
Guys, fittings, and accessories 65,000.00 
Lighting and painting 15,000.00 
Concrete 7,000.00 
Labor (base and guy-wire anchors) 960.00 
Lumber (forms) | 200.00 
Excavation (base and guy-wire anchors) | 720.00 
Erection (tower, antenna, transmission line) | 35, 000.00 
Incidentals _ 3,132.00 

| $190, 000.00 
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F.C.C. Docket No. 11371 
Applicant's, Ex. No. 44 
Filed February 16, 1956 
VULCAN TOWER COMPANY | 
The Tower of Strength 


William J. Brennan P.O. Box 2467 Washington, D.C. Offices 
William E. Benns, Jr. Telephones 3738 Kanawha Street, N.W. 
54-4441 -57-3390 Phone Emerson 2-8071 


BIRMINGHAM, ALABAMA 
WSLA TOWER SECTION MEMBER WEIGHTS 


Height ‘Weight 
Above Main Leg i Per Weight 
Base Verticals  Horizontals Tex Section lbs. 


0-160 ft. 6769.2lbs. 1201.7 lbs. 414.8 lbs. | 8385.7  67,085.6 
160 - 320 6384.6 1201.7 414.8 ! 8001.1 64,008.8 
320 - 480 5889.0 1201.7 414.8 7505.5 60, 044.0 
480 - 640 5413.2 1201.7 414.8 | 7029.7 56, 237.6 


640 - 800 4957.2 769.0 414.8 | 6141.0 49,128.0 
800 - 960 4416.0 769.0 414.8 | 5599.8  44,798.4 
960 -1120 3906.0 769.0 414.8 | 5089.8  40,718.4 
1120 -1280 3427.2 769.0 414.8 | 4611.0 36,888.0 


1280-1440 2893.8 588.8 414.8 3897.4 31,179.2 
1440-1600 2328.6 588.8 414.8 (3332.2 26, 657.6 
1600-1760 1758.0 588.8 414.8 (2761.6 22, 092.8 
1760-1900 1324.3 588.8 414.8 (2327.9 16, 295.3 
1900-1919 1258.1 588.8 399.4 |-2246.3 


2, 246.3 


517, 380.0 


F.C.C. Docket No. 11371 
Applicant's Ex. No. 45 
Filed March 6, 1956 


BLAW-KNOX DIVISION 
Of Blaw-Knox Company 


Manufacturers of 
Machinery and Steel Products 
PITTSBURGH 


May 26, 1948 


Subject: Revised Specification Sheet 
0 


R.M.A,. Tower Specifications 


We are enclosing for insertion in your Blaw-Knox 


Antenna Tower Data Book our revised Sheet S-340, dated April 15, 1948, 


which supersedes the previous issue of December 10, 1946. 


There are no important changes in this specification. 
The principal revisions are the addition of an introductory note anda 
paragraph B-3 to provide for special designs when required. 


This specification has now been officially adopted by the 
Radio Manufacturers Association. Of course, all Blaw-Knox Towers 
included in our Antenna Tower Data Book comply with this specification. 


Very truly yours, 
BLAW-KNOX DIVISION 


/s/ A. H. Jackson 
A. H. Jackson 
Ass't Manager 
Tower Department 
AHJ:MS:PMG All agreements contingent upon strikes, accidents or other causes beyond our 
control and are not binding upon this company unless and until approved by an 
Enc. executive officer at our Pittsburgh office. 


U. S. DEPARTMENT OF COMMERCE 
WEATHER BUREAU 


LOCAL CLIMATOLOGICAL DATA 


WITH COMPARATIVE DATA 


1954 


MONTGOMERY, ALABAMA 


NARRATIVE CLIMATOLOGICAL SUMMARY 


Situated approximately 140 airline miles north of the 
Gulf of Mexico, Montgomery has a climate bordering on 
the sub-tropical. 


During the months of June, July, August, and September, 
the temperature and rainfall-humidity patterns are very 
steady with generally little change from day to day. 

In the coldest months (December, January, and February) 
there are frequent shifts between mild air which has 
been moistened and warmed by the sea, and dry cool con- 
tinental air. Hard freezes are infrequent, however, 
and normally there is some growth of wild pasture 
grasses and weeds throughout the winter. The lower 
temperatures that occur here are more keenly felt than 
similar temperatures in the north, because of the phy- 
siological effects of the mild weather which usually 
prevails before the moving in of each little cold snap. 
From late June through the first half of August, nearly 
all precipitation is from local, mostly day-time, thun- 
dershowers, and there are apt to be considerable dif- 
ferences in day-to-day amounts of rainfall in different 
parts of the Montgomery area. In late August and in 
September, summer conditions of temperature and mois- 
ture persist as air continues to drift in from the Gulf, 
but local thundershowers become less frequent because 
of the shortening of the days and the decrease in heat 
received from the sun. As this late summer period pro- 
gresses, these local heat thundershowers give way to 
thundershowers accompanied by slight drops in tempera- 
ture, and to occasional general rains associated with 
storms on the Gulf. 


Rains during October are pearly, always showers or 
thundershowers occurring ahead of temperature drops, 
which become more frequent and more pronounced as 
winter approaches. The same is largely true of No- 
vember. ! 


All types and intensities of rain excepting the heat 
thundershowers of summer, may cur at any time from 
December through March or early April. Floods in the 
nAvers are correspondingly most frequent during this 
period. f 


Most rain from late April through early June is in the 
form of thundershowers or showers occurring in advance 
of approaching cool waves, which become weaker and 
less frequent as summer approaches It is during 
this spring season, and during [the late summer and 
early autumn mentioned above, that droughts sometimes 
occur. ! 


Snow in Montgomery is important only as a curiosity. 


Wind movement is usually light; strong winds seldosn 
last long at a time; and dangerous winds are very 
rare. | 


The country is gently rolling dnd there are no local 
topographic features that appreciably influence weather 
and climate. ' 
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EXHIBIT NO. 23 | 
CAPITOL BROADCASTING CO. 
DOCKET NO. 11371 


TENNESSEE COAL & IRON | 
Division 
UNITED STATES STEEL CORPORATION 
September 22, 1955 
‘VM-270 
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Vulcan Tower Company 
c/o Radio Station WBAM | 
Montgomery, Alabama 


Attention: Mr. William J. Brennan 
Gentlemen: 


Supplementing our letter of April 11, file MKL-9, we are pleased 


to advise the following. Without benefit of plans or specifications relat- 

ing to the proposed tower for Montgomery, Alabama, we list below our 

understanding of the basic requirements and our price for the same: 

1-1/2" diameter 61-wire Galvanized Tower Guy Strand Assem- 

blies, each with No. 4603 Galvanized Forged Steel 
Open Strand Socket and No. 4606 Galvanized Closed 
Bridge Socket, mill attached. Minimum catalog break- 
ing strength 138 tons. | 


22,200 ft. Qpieces 18sockets — 
1-3/8" diameter 37-wire Galvanized Tower Guy Strand Assem- 
blies, each with No. 4603 and No. 4606 Galvanized 


Sockets, mill attached. 


31, 650 ft. 18 pieces 36 sockets 


1-1/4" diameter 37-wire Galvanized Tower Guy Strand Assem- 
blies, each with No. 4603 and No. 4606 Galvanized 
Sockets, mill attached. Minimum catalog breaking 
strength 96 tons. 


8, 000 ft. 9 pieces 18 sockets 
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Each of the aforementioned assemblies will be prestressed to a 
minimum modulus of elasticity of 24,000,000 Ibs. per sq. in., longitud- 
inally paint striped and proof-tested to 50% of the catalog breaking 
strength. 

Your price for the entire lot is approximately $85, 000. 00 and is 


f.0.b. railroad station nearest construction site, Montgomery, Alabama. 
The total estimated net weight is 265, 429 lbs. and the estimated 
gross shipping weight is 297, 874 lbs. 


{ 1181] 

Vulcan Tower Company September 22, 1955 

Terms: Due net 60 days from date of invoice. A discount of 2% is 
allowed for payment on or before the 10th of the month follow- 
ing date of invoice. All terms are subject to the approval of 
our Credit Department. 

Delivery: Based on present mill conditions and early receipt of your 
order, we can furnish the material in approximately 10 to 12 
weeks. |A definite delivery will be forwarded to you upon re- 
ceipt of your order. This promise is, of course, subject to 
receipt of prior dated orders and any contingencies beyond 
our control. 

Prices quoted herein will be adjusted to the seller's prices in 
effect at the time of shipment. 

Attached are two prints No. 4606, issue 3 showing the bridge 
socket fittings we propose to furnish for the anchorage end. 

The No. 4603 Forged Steel Open Strand Socket for the tower con- 
nection is illustrated in the Tiger Guy Booklet which was forwarded to 
you previously. 

We trust this approximate quotation will assist you in securing 


F.C.C. approval. 
Yours truly 


TENNESSEE COAL & IRON DIVISION 


Dictated by /s/ D. J. Early 
J.D. Russell Manager of Sales 


[ 3052] 
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[ 3047] 
* 
DECISION 


By the Commission:: Commissioner Cross not participating. 


* * * * * 
| 


[3051] 
Findings of Fact 
Preliminary Statement : 

12. Upon a complete and careful review of the Initial Decision, 
the exceptions and briefs filed in support thereof, and the entire testi- 
monial record of the within proceeding, the Commission concludes that 
the application of Deep South must be denied upon the ground that appli- 
cant has failed to sustain its burden of proof under Issue No. 4 - the 
financial issue. In view thereof, detailed findings and conclusions with 


respect to the other issues herein would serve no decisional purpose. 


Accordingly, we deem it appropriate to forebear making any findings 
or conclusions from the evidence bearing upon these issues. The Com- 
mission's findings and conclusions under Issue No. 4 are hereinafter 
fully set forth. The rulings on the exceptions to the Initial Decision 
appear in Appendix A. 
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Findings of Fact - Issue No. 4 
13. Isste No. 4 reads as follows: 

"To determine whether the applicant is financially 
qualified to construct, own and operate the pro- 
posed station, including the question whether Wil- 
liam E. Benns, Jr. and William J. Brennan are 


financially qualified to effect that portion of the 
construction for which they have committed the m- 
selves through the Vulcan Tower Company, and 
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individually, through the supplying of land 
and buildings. '' (Emphasis supplied. ) 
A footnote was appended in the order of designation which reads as follows: 
We have not included any specific issue as 
to the cost of the proposed tower and its suit- 
ability from a structural standpoint since we 
believe such an issue is subsumed in the one 
set out above--namely, whether the two noted 
stockholders have sufficient funds to construct 
a structurally suitable tower." 
14. Deep South Broadcasting Company is an Alabama corporation 
which besides being the applicant here, is the licensee of Radio Station 
WBAM in Montgomery, Alabama. Its corporate structure is as follows: 


Percentage 
Office Held of Ownership 


President and 10% 


Name and Residence 
Mrs. J. F. Richardson 


La Grange, Georgia 


William E. Benns, Jr. 
Montgomery, Alabama 


William J. Brennan 
Montgomery, Alabama 


Director 


Vice-President 40% 
and Director 


Secretary, Treasurer 40% 
and Director 


Frances U. Brennan None 5% 
Fairfield, Alabama 


Cyril G. Brennan None 5% 
Montgomery, Alabama 


15. Mrs. Richardson is the aunt of William E. Benns, Jr.; 


Frances U. Brennan is the wife of William J. Brennan, who is the son 
of Cyril G. Brennan. Other than these stockholders, there are stock- 
holders and subscribers of preferred non-voting stock, none of whom, 
however, are officers or directors of the corporation. 
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16. Deep South estimates the cost of its principal items of equip- 
ment, including the tower, at $544,657.25. They are as follows: 


[ 3053] 
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Item 1 - Transmitter, TH, 654 (50 kw) $171, 850. 00 


Item 2 - Master Audio/Video Control 
and Program Switching i 13,918. 


Item 3 - Station Monitoring Equipment | 5, 957. 
Item 4 - Film Equipment 14, 547. 
Item 5 - Studio Camera Equipment | 24, 000. 


Item 6 - Antenna, Transmission Line & 
Accessories | 96,210. 


Item 7 - Test Equipment 3,775. 
Item 8 - Allowance for Studio Lighting | 2, 000. 
Item 9 - Studio-Transmitter Link | 11, 400. 


Item 10 - Misc. Interconnecting Cable, Fittings, 
Spare Small Tubes, etc. ; 1,000. 
Item 11 - Tower ' 200, 000. 
Total $544, 657.25 
17. It is proposed that the equipment, excluding the tower, will 
be provided by Standard Electronics Corporation. Although the tower 
(Item 11, Paragraph 16, supra, ) appears in the financial’ arrangement 
between the applicant and Standard Electronics, it is clear that the con- 
tribution of Standard Electronics toward the procurement of the tower, 
if any, will be in the form of a cash payment of $190, 000 to the Vulcan 
Tower Company. 2, Standard Electronics proposes to furnish the above 
equipment for a down payment of 25% with the balance payable in 36 
equal monthly payments, at 6% simple interest on the unpaid balance, 
starting 12 months after the date of shipment. Allowances have also 
been made by Deep South for other equipment in addition to that to be 
supplied by Standard Electronics. Thus, $42, 500 has been allocated 
for an elevator for the tower, $3, 000 for audio equipment and $4, 000 
for office equipment. In addition to the items noted, Deep South already 
has on hand certain equipment which will be used by the television sta- 


tion, such as television monitors, automobiles and trucks. 
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18. For the cash required to construct the station and to finance 
its early operation, Deep South shows the following: 


3 


=" In this connection, the following evidence of record is particularly 
pertinent: 
"Mr. Valicenti: Let me put it this way: 
There is nothing in the tower proposed 
that Standard Electronics will supply 
other than money, the amount of $190, 
000, to the Vulcan Tower Company?" 


"Mr. Benns, Jr.: Yes, that is 
right." (T. 3345.) 
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Down Payment on Equipment 
(25% of $544, 657. 25) $136, 000 


Deferred payments on equipment 
during Ist year of operation 22, 700 


Installation costs 15, 000 


Fourteen months interest payments 
on equipment 28, 425 


Interest on Bishop loan 
Fourteen months 1, 750 


Interest on Bank loan 
Twelve months 2, 500 


Audio equipment 3, 000 
Office equipment 4, 000 
Additional Hearing expenses 7, 500 
Two months operating expenses 25, 000 
Elevator 42, 500 
Miscellaneous 10, 000 

Total $298, 375 

Funds available to the applicant are shown as follows: 

Existing Capital $105, 000 


Estimated or projected profits 
and depreciation reserves from 
AM station over 32 months 
period beginning December 1, 1955 
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Loan from First National Bank | 50, 000 
Loan from Joseph Bishop _ 25, 000 
New Preferred Stock subscriptions __44, 500 
$323, 500 
[3055] | 
The estimated cost of operation for the first year is $150, ‘000 and the 
estimated revenues for the first year are $250, 000. 

19. The applicant's balance sheet as of November 15, 1955 shows 
total assets of $259, 233 (including current assets of $133, 969), total 
liabilities of $147, 676 (including current liabilities of $10, 676), leaving 
a net worth of $111,557. The amount of $105, 000 will come from the 
applicant's current assets composed of cash, listed stocks and accounts 


receivable. 


20. The $99, 000 will come from the applicant's profits and de- 


preciation reserves accruing over a period of 32 months from the close 
of the record, on the operation of its AM station. These estimates of 
profits and depreciation reserves, amounting to $110, 000, are based on 
the applicant's operating statement for the six months’ period January 1, 
1955 through June 30, 1955. In projecting this estimate of accumulated 
profits and depreciation reserves no consideration has been given to the 
payment of dividends or capital expenditures in connection with its AM 
operation during the 32 months’ period involved. 

21. The applicant has stock subscriptions for the sale of 445 
shares of the non-voting, preferred stock of the corporation at $100 per 
share. The subscribers, number of shares and financial commitment 
of each is as follows: Shares | 

Name Subscribed | Cost 

O. D. Whitaker 50 $ 5, 000 

Felix Robinson, Jr. 100 | 10, 000 

Maria W. Skinner 50 5,000 
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Luella B. Aldridge 24, 000 
Fred Wamble 5 500 
Total 445 $_44, 500 

Financial statements were submitted for O. D. Whitaker, Felix Robinson, 
Jr., Maria W. Skinner and Luella B. Aldridge. Each of them was shown 
to be financially qualified to fulfill his respective stock commitment to the 
applicant. No financial showing was made on the record regarding Fred 
Wamble. We, nonetheless, find that the applicant will have available 
$44, 000 from the sale of preferred stock. 

22. In addition to a loan commitment from Mr. Joseph Bishop in 
the amount of $25, 000, which was established on the record, the appli- 
cant has a commitment for a loan in the amount of $50, 000 from the First 
National Bank of Montgomery. This commitment appears in a notarized 
letter dated January 18, 1956 signed by the Assistant Vice-President of the 
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Bank in which he said in part, ''. . . we wish to State that we are still 
willing to lend you the money as outlined in our letter of July 7, 1955." 

23. As to Deep South's plans regarding studio and transmitter 
facilities, the record indicates that the applicant has two alternative 
proposals. Mr. Benns, Jr. testified that if the assets of Deep South 
are sufficient at the time for construction of the studio building and trans- 
mitter building, they will be constructed by the applicant on land purchas- 
ed by the applicant: If not, it is proposed that a three-man partnership 
will be formed which will purchase two parcels of land and build suitable 
buildings thereon and lease them to Deep South for a rental of $1, 000 per 
month. The partnership to be formed will comprise William E. Benns, 
Sr. having a one-quarter interest, William E. Benns, Jr., having a one- 
quarter interest and William J. Brennan having a one-half interest. An 
option is held by Mr. Benns, Jr. and Mr. Brennan for the purchase of 
land for the transmitter for $15,000. A building costing $10, 000 is to be 
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erected thereon and a well drilled for $1, 000 bringing the total cost to 
$26,000. The cost to the individual partners on the basis of their re- 
spective interests in the proposed partnership would be as follows: 
Benns, Sr., $6,500; Benns, Jr., $6,500; and Brennan, $13,000. With 
regard to the studio, Deep South has already purchased the studio site 
at a cost of $21, 000 and proposes to sell it to the partnership which will 
construct thereon a $30, 000 studio building and a $2, 500 relay tower, 
for a total cost of $53,500. The City National Bank of Selma has indicat- 
ed that it will make a loan to the partnership for this purpose in an amount 
not to exceed 60% of the bank's appraised value of the land and building, 
for a period of ten years, at six percent interest, payable one-tenth of 
the principal and interest each year. On the basis of estimated cost, 
this loan would be in the amount of $32, 100, leaving $21, 400 to be sup- 
plied by the partners for the land and studio facilities. Using this al- 
ternative plan would require each of the 25% partners (Benns, Jr., and 
Benns, Sr.) to put up $11, 850 and the 50% partner to put up $23, 700. 
24. The financial statement of William E. Benns, sr. , and Iralee 
W. Benns (wife) as of November 15, 1955, is as follows: 
PARTIAL LIST OF ASSETS: 

First National Bank, Bessemer, Ala. 8, 000. 00 

Savings Certificates 35, 000. 00 

Stock listed on New York Stock Exchange 10, 000. 00 


40% stock of Voice of Dixie, Inc. , 
licensee of WVOK, 50,000 watt 
standard broadcast station, 
Birmingham, Alabama 

NO LIABILITIES 
NET WORTH INEXCESSOF $50,000.00 
[ 3057] | 
25. The financial statement of William E. Benns, Jr., as of 
November 15, 1955, is as follows: 
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PARTIAL LIST OF ASSETS: 


Stock listed on New York 
Stock Exchange $70, 000. 00 


Cash, checking accounts, 
stock brokers’ accounts 10, 000. 00 


U.S. Savings Bonds 7, 000. 00 
Savings Certificates 25, 000. 00 
Note from Deep South 
Broadcasting Co. 56, 000. 00 
$168, 000. 00 
ADDITIONAL ASSETS: 


45% of common stock of Deep South 
Broadcasting Co. , licensee of 
WBAM, 50000 watt standard broad- 
cast station, Montgomery, Alabama 


50% Vulcan Tower Company 


10% of common stock of WVOK, 50000 
watt standard broadcast station, 
Birmingham, Alabama 


LIABILITIES: 


Unsecured note to American Security & 
Trust Company, Washington, D.C. $_10, 000. 00 


NET WORTH IN EXCESS OF: $158, 000. 00 
of which $100, 000 is 
quickly available for 
investment. 
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26. The financial statement of William J. Brennan as of January 
17, 1956, is as follows: 
ASSETS: 
Current, In excess of: 
Cash & in banks $ 14, 368. 21 


125 
STOCKS & BONDS 
$1,000 U.S. Treas. 2 1/4% Bond 


900 Shs. Amer. Broadcasting- 
Paramount Theat. 


1900 Columbia Broadcasting Sys. 
500 Radio Corp. of America 
1400 American Airlines 
11000 Capital Airlines 
1200 National Airlines 
1500 Northwest Airlines ; 
1000 Trans World Airlines | 
1100 Western Airlines 600, 000. 00 


Interests in Deep South Broadcasting 
Company, & Vulcan Tower Company 
not listed as I do not plan to sell them. 


LIABILITIES: 
Bank Loans $251, 500. 00 
Stock Brokers 39, 818. 20 
Misc. Appx. | 500. 00 
NET WORTH INEXCESS OF: $322, 550. 01 
27. The plans whereby the partnership (Benns, Sr. , Benns, Jr., 
and Brennan) will finance the building of the studio, the purchase of the 
transmitter site and the construction of the transmitter building hereto- 
fore have been referred to. The cash commitment of William E. Benns, 
Sr. amounts to $11, 850 and his net worth as of January 15, 1956 (togeth- 
er with his wife) was in excess of $50, 000 so that he will be able to meet 
his obligations. Mr. Benns, Jr. has a commitment in the identical 
amount of $11, 850 to the partnership. The financial statement of Wil- 
liam E. Benns, Jr. shows a net worth in excess of $158, 000. It there- 
fore appears that he will be able to meet his partnership obligations. 
Mr. Brennan has expressly committed himself to the expenditure of 
$15, 900 for the partnership's proposal. On the basis of his 50% interest 
in the partnership, his required contribution would be in the amount of 
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$23, 700. His commitment of $15, 900 is based upon the availability of a 
bank loan. However, there is no evidence in this record to support such 
aloan. It therefore appears that Mr. Brennan will be required to con- 
tribute from his funds the amount of $23, 700 toward 
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the partnership's commitment to the corporate applicant. The financial 
statement of Mr. Brennan shows a net worth in excess of $322, 500. 01. 
It therefore appears that he is financially able to fulfill his required 
contribution to the partnership. 

28. In addition to the matters heretofore discussed, Issue No. 4 
requires a determination of whether Mr. Benns, Jr., and Mr. Brennan 
are financially qualified to effect that portion of the construction for 
which they have committed themselves through the Vulcan Tower Com- 
pany. The Vulcan! Tower Company is a partnership composed of William 
E. Benns, Jr. and William J. Brennan as equal partners. It was formed 
in 1953. It thereupon undertook to design two towers for Radio Station 
WBAM. One of these towers was 748 feet and the other 460 feet high. 
Mr. Brennan drew the designs for them; Sherwood Moore Iron Works 
fabricated the material; and Ledbetter Erection Co., Inc. erected them. 
Since that time Vulcan has designed two other towers and contracted for 
their erection; both of them are in the 200 to 300 foot range. 

29. At the time the financial issue was designated for hearing, 
information contained in Deep South's application disclosed that the 
Vulcan Tower Company had committed itself to construct the proposed 
tower at a total immediate cost to Vulcan of $131,050. It was on the 
basis of this commitment that the Commission in its Memorandum 
Opinion and Order of July 1, 1955, included within the financial issue 
the separate and distinct question as to whether "William E. Benns, Jr. 
and William J. Brennan are financially qualified to effect that portion of 
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the construction for which they have committed themselves through the 


Vulcan Tower Company." As shall hereinafter appear, applicant neither 
produced, nor offered to produce any evidence whatsoever in support of 
the commitment of Vulcan Tower Company to construct the proposed 
tower. Instead, the record discloses a new and different financial plan 
with respect thereto. ! 
30. According to the testimony of Benns, Jr., the tower is to be 


financed by Standard Electronics. In this connection, Benns, Jr. 
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stated that Standard Electronics will pay Vulcan $190, 000 for the tower. 
Standard will then mark up the cost 5% or so and sell it to Deep South 
for $200,000. The above-described arrangement is based solely upon 
the testimony of Benns, Jr. relating to certain conversations between 
him and Mr. James Campbell, Washington, D.C., Sales Engineer 
Manager for Standard Electronics. Benns, Jr. does not know when 
Standard Electronics intends to pay Vulcan $190,000. When asked 
whether said payment would be made before or after the construction 
of the tower, he replied: "It is really immaterial. . . ” Shortly, 
thereafter, he unequivocally stated he did not know (T. 2934-35). In 
addition he did not know whether the arrangement would ever be reduced 
to writing. Moreover, he was unable to explain the legal nature of the 
$190,000 payment. When asked whether he regarded it as a loan agree- 
ment to Deep South, he replied: ‘I don't know what you would call it 
exactly . . . I would be happy to consider it a loan agreement. Wy 
(T. 3345.) = 

31. Mr. Campbell did not appear and testify. However, his af- 
fidavit dated December 5, 1955, was received in evidence. The affidavit 
(Deep South Ex. 26) recites, in substance, that the equipment proposal 
of Standard Electronics to Deep South has been revised. | ‘Said revision 
(Attachment A of Campbell's affidavit) lists 11 items, the total cost of 
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which amounts to $544, 647.25. Item 11 (the tower) is listed at $200, 000. 
The terms and conditions of said proposal (Attachment B - Campbell's 
Affidavit) are as follows: 25% payment with your firm order of contract. 
Balance payable in 36 equal monthly installments starting twelve (12) 
months after date of shipment, with interest of 6% on the unpaid balance. 
The Campbell affidavit further recites that before a formal contract is 
entered into, the revised equipment proposal is subject to Standard 
Electronics’ acceptance of the credit rating of Deep South and its princi- 
pal stockholders. The affidavit contains no reference whatsoever to a 
proposed "loan" of $190, 000 to the Vulcan Tower Company. 

32. By reason of the foregoing findings, and the evidence of 
record in support thereof, it is clear that applicant has abandoned its 
original plan to finance the tower through the Vulcan Tower Company at 
a cost of $131,050. Applicant's ability to secure the tower now depends 
upon the efficacy of an oral arrangement between Standard Electronics 
and the Vulcan Tower Company, whereby it is proposed that Standard 
will pay to Vulcan the sum of $190,000, in cash, and that with said funds 
Vulcan proposes to construct the tower. 


7 . - 
3 See Appendix B for more extensive excerpts of the testimony relating 
to this aspect of the case. 
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Structural Suitability of Tower 4/ 

33. It is proposed that a 1, 919 foot supporting tower for the tele- 
vision antenna will be provided by the Vulcan Tower Company, a partner- 
ship composed of William E. Benns, Jr. and William J. Brennan as equal 
partners. Mr. Brennan is a registered consulting structural engineer 
in the State of Alabama and holds degrees of Bachelor of Science in electric- 
al engineering from Alabama Polytechnic Institute and Master of Science 
in communications engineering from Harvard University. He was the 
applicant's witness on this aspect of the case. He was not offered as an 
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expert on structural engineering and expressed no opinion on the suita- 
bility of the tower from a structural standpoint. He stated, however, 
that the tower would be built in accordance with a document known as 
RETMA TR-116. 5/ William E. Benns, Jr. isa registered professional 
engineer in the State of Alabama and the District of Columbia anda 
practicing consulting radio engineer. Mr. Benns, Jr. did not testify 


with respect to this aspect of the case. 


34. The estimates for the various items in connection with the 


proposed tower are shown as follows: 
Tower sections $62, 988. 00 
Guys, fittings, and accessories | 65, 000. 
Lighting and painting 15, 000. 
Concrete | 7, 000. 
Labor (base and guy-wire anchors) | 960. 
Lumber (forms) ! 200. 
Excavation (base and guy-wire anchors) | 720. 
Erection (tower, antenna, transmission line) | 35, 000. 
Incidentals | -Syas28 
TOTAL $190, 000. 00 
35. It is proposed that the tower will be composed of 20 foot 
sections with one 19 foot section at the top. It will consist of three 
sides to a section, each side 6 feet wide. Each section is to be divided 
by horizontal members into three equal vertical panels on each side; 
the corners of each panel are connected by diagonal or i members. 
The sections are proposed to be fabricated of solid, bar steel of welded 
construction, each section being bolted to the adjoining section with 
flanges. The tower will be triangular in shape and | 


| 
47 The Commission did not include any specific issue as to the cost 
of the proposed tower and its suitability from a structural standpoint, 
since it indicated by a footnote reference to Issue No. 4 that it consider- 
ed a proper resolution of the financial issue necessarily required a deter- 
mination of whether Messrs. Benns, Jr. and William J. Brennan have 
sufficient funds to construct a structurally suitable tower. 
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5/ "Radio Transmitting Antennas", a document published by the Engineer- 
ing Department of the Radio Electronics Television Manufacturers’ Assoc- 
iation. 
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will be supported by a system of 36 guy-wires. The guy-wires will be 
attached at twelve different elevations on the tower with three guys at- 
tached at each elevation. The guys attached at elevations of 160 feet, 
320 feet, and 480 feet will be anchored 600 feet from the base of the 
tower; those attached at 640 feet, 800 feet, and 960 feet will be anchored 
1, 200 feet from the base of the tower; those attached at 1,120 feet, 1, 280 
feet and 1, 440 feet will be anchored 1, 600 feet from the base of the tow- 
er; and those attached at 1,600 feet, 1, 760 feet and 1, 919 feet will be 
anchored 2, 000 feet from the base of the tower. In any one of the three 
directions in which the guy-wires extend, it is proposed that they be at- 
tached to anchors in groups of three wires to an anchor so that the 12 
guy-wires in any direction will require four anchors. The guy anchors 
have not yet been designed nor has it been determined how deep they 
will go into the ground. 

36. The proposal of Sherwood Moore Iron Works to supply the 
steel tower sections for the sum of $62, 988 is dated September 28, 1955. 
This proposal was made pursuant to a conversation Mr. Brennan had 
with a representative of the Sherwood Moore Iron Works. Neither Mr. 
Brennan nor the Vulcan Tower Company submitted any written material 
or designs to the Sherwood Moore Iron Works relative to the proposed 
tower. The written proposal of Sherwood Moore Iron Works, in perti- 
nent part, states that itis "in strict accordance with your standard de- 
sign for a 1,919 foot high tower". At the time of said proposal the Vul- 
can Tower Company did not have a design for the particular tower it pro- 
poses to construct. It was not until after the commencement of the in- 
stant proceeding that the applicant submitted (after insistence by the 
intervenors) an exhibit (Exh. 40) which purports to represent a design 
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of a typical section of the proposed tower. This exhibit was prepared by 
Mr. Brennan on February 8, 1956. The so-called "standard type tower" 
of the Vulcan Tower Company is reflected in Exh. 39 B and titled "Typi- 
cal Section for Type D-3 Tower". The witness, Mr. Brennan, stated in 
connection therewith that it purports to represent Vulcan Tower Company's 
standard type tower. He further stated that the tower members appearing 
on said exhibit are not accurately depicted, and that it merely purports to 
show the type of construction of the proposed tower. | 

37. The proposal of Tennessee Coal and Iron to supply the tower 
guys, fittings and accessories for the sum of $65, 000 was made without 
benefit of plans or specifications relating to the proposed tower. Vulcan 
Tower Company did not correspond with Tennessee Coal and Iron in 
connection with said proposal. Mr. Brennan stated that he talked with 
several men of said company concerning the proposal. | 

38. The proposal of Ledbetter Erection Company, Inc. to erect 
the tower for the sum of $25, 000 was made pursuant to an oral discus- 
sion Mr. Brennan had with a representative of that company. 

39. The calculation of wind loads on a given structure is an es- 
sential factor in determining its structural suitability. Wind loads, 
i.e., the weight imposed on the structure by the velocity of the wind, 
are measured in pounds per square foot on flat surfaces and increase 
in direct proportion to the height of a given structure. Applicant's compu- 


tations for wind loadings of the proposed tower are as follows: 
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Brennan - DEEP SOUTH 
Height Wind Loading * 

160° 30; 48 

320° 31, 43 

480" 32.38 

640° 33, 33 

800" 34, 24 

960" 35, 06 

1120 35, 82 
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1120’ = 1280' 
1280' 1440° 
1440’ 1600' 
1600" 1760' 
1760° 1919' 
1919" 1993' 


*Pounds per square foot on flat surfaces. 


40. The above computations appear in applicant's Exhibit 40 and 
are based on a consideration of the following described tower accessories: 

(1) Two elevator guides. 
(2) Four one-half inch ropes per elevator. 

Lighting: 

0 - 1440 feet -- 2". STD RND pipe. 
1440 - 1990 feet -- 1 1/2" STD RND pipe. 
Transmission Line: 


0 - 950 feet -- Two 6-1/8" OD (outside dia- 
meter). 


950 1919 feet -- Two 3-1/8" OD (outside dia- 
meter). 


With reference to said exhibit, Mr. Brennan testified that the wind 


loading computations includes accessories not shown on the [ exhibit] 


drawing. 

41. Itis not clear from the record what accessories Mr. Brennan 
had in mind other than those above indicated. It appears that Mr. Bren- 
nan, while testifying in connection with applicant's Exhibit 39 D (RETMA 
Standard TR-116), stated that "it has certain standards in it, all of which 
are complied with in the design of this tower. In some cases, this pro- 
posed tower was designed with a 
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greater safety factor than required by this standard, but this was a 
minimum that we used in our design and it was put in there for that 
reason." The above-noted testimony of Mr. Brennan was adduced dur- 
ing the hearing on February 8, 1956. The applicant's proposed tower 
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| 
design, Exhibit 40, was made during the evening of February 8, 1956 


subsequent to the testimony above-noted and introduced in exhibit form 
on February 9, 1956. Mr. Brennan further testified that applicant pro- 
posed to have an elevator in the tower which would run to approximately 
1, 800 feet but was uncertain as to its other details and the eta it 
would occupy with respect to the tower. 
42. RETMA Standard TR-116 contains inter alia the following 
"B. Loading. 
4. Provision shall be made for all. 
supplementary loadings caused by the atenchinent 
of guys, transmission and power lines, ladders, 
lights, etc. The pressure shall be as prescribed 
for the antenna structure and shall be applied to 
the projected area of the construction. " | 
43, RETMA Standard TR-116, “Radio Transmitting Antennas", 
is a document published by the Engineering Department of the Radio 
Electronics Television Manufacturers’ Association" in October, 1949, 
and reprinted in September, 1953. The provisions contaived therein 
relating to wind loadings are quoted as follows: | 
"J, 20-POUND DESIGN: Structures up to 600 feet i in 
height except if to be located within city limits | | 
shall be designated for a horizontal wind pressure 
of 20 pounds per square foot on flat surfaces and 
13. 3 pounds per square foot on cylindrical surfaces. 
30-POUND DESIGN: Structures more than 600 feet 
in height and those of any height to be located within 
city limits shall be designed for a horizontal wind 
pressure of 30 pounds per square foot on flat sur- 
faces and 20 pounds per square foot on cylindrical 
surfaces. 
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"3. OTHER DESIGNS: Certain structures may be 
designed to resist loads greater than those de- 
scribed in paragraphs I-B-1 and I-B-2 above. 
In all such cases, the pressure on cylindrical 
surfaces shall be computed as being 2/3 of that 
specified for flat surfaces. 
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. For OPEN FACE (latticed) structures of square 

cross section the wind pressure shall be applied 

to 1.75 times the normal projected area of all 

members in one face. For open face (latticed) 

structures of triangular cross section the wind 

pressure shall be applied to 1. 5 times the normal 

projected area of all members in one fact. For 

CLOSED FACE (solid) structures the wind pres- 

sure shall be applied to 1.0 times the normal 

projected area. "' § 
Mr. Brennan further stated that the bearing for the guy wires had not 
been determined; that he did not know the weight of the guys and fittings, 
but that the tower proper weighed 517, 380 pounds; that no determination 
had been made as to where the transmission line and elevator rails would 
be placed in the tower. In addition, the land at the site of the proposed 
tower had not been surveyed and no analysis was made of the soil and 
the subsoil where the dead men (guy anchor foundations) are supposed 
to be buried. 

44. Edward J. Staubitz appeared and testified as a witness on 
behalf of Capital Broadcasting Company (WCOV-TV). From 1909 to 
1919 he worked with several companies engaged in drafting and design- 
ing steel structures, including Downey Shipbuilding Company and Sun 
Shipbuilding Company. From 1919 to 1927 he was assistant to the vice- 
president and chief engineer for Milliken Brothers Manufacturing Company 
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and was in charge of design, sales and, in some instances, the installa- 


tion of radio and high-tension transmission towers. From 1927 to 1952 
he was with the Blaw-Knox Company u/ performing identical duties. 
After 1938 he was manager in complete charge of the tower department. 
Since his retirement from Blaw-Knox in 1952 he has been engaged ina 
limited consultant business with respect to towers for radio, television 
and microwave services. The following are illustrative of the type of 
work he has done: Checked specifications, and approved design for 700 
foot guyed TV tower, University of Missouri (KOMO-TV); consulted on 
site and foundations for an 800 foot guyed tower (WNBH-TV ); prepared 
specifications, approved design and shop drawings and supervised in- 
stallation of foundations, erection of tower antenna and transmission 
lines for a 1300 foot TV tower (WJAR-TV); designed installation, equip- 
ment and supervised installation of 20,000 lb. TV antenna on a rigid 
tower for WHAQ (200 feet high); consulted by the Yankee | 
FT 


8/ Mr. Staubitz, a witness for WCOV-TV, was the chairman of the 
committee which prepared the 1949 RETMA Standard TR-116 and was 
a consultant with the committee which redrafted those standards in 1955. 


u/ Blaw-Knox is a company specializing in the manufacture of radio, TV 


and high-i.asion transmission towers. It is the successor of Milliken 
Brothers. | 
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Network concerning merits of rigid or guyed towers; designed a rein- 
forcement for a rigid tower to accommodate higher wind velocities 
(WJAR-TV). He is currently engaged in the design and approval of 
foundation installations, as well as, towers and antennae for Pittsburgh 
Building Department Requirements (WWSW). He was chairman of the 
committee which prepared the 1945 RETMA Standard TR-116 and was 
a consultant with the committee which revamped those standards in 1955. 
He belongs to several professional engineering societies and is a regis- 
tered professional engineer in Pennsylvania. ! 
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45. Before giving his testimony Mr. Staubitz studied all Deep 
South's exhibits pertaining to the tower and heard all of the applicant's 
testimony on this subject. He considered certain steps necessary for 
establishing the tower requirements in a given area of the United States. 
The first of these is to ascertain what accessories will be supported by 
the tower. The next is to establish the prospective loading that may oc- 
cur on the tower due to climatic conditions. Third, the proposed site 
must be examined ito determine if there are any unusual soil conditions 
which would influence the tower design. Lastly, a preliminary design 
of the tower should be made. 

46. In Mr. Staubitz's opinion, applicant's proposed tower is not 
structurally suitable. In expressing his opinion he stated that applicant 
failed to consider all of the accessories to be attached to the tower. 

Such a consideration, he opined, is essential in order to determine what 
areas of the tower would be exposed to the wind pressures in order to 
make a preliminary estimate of what the tower might weigh in order to 
establish its dead loads. In this connection, Staubitz stated that appli- 
cant failed to consider such accessories as the support framing for the 
elevator guides; hoisting equipment and cable guards; framework and 
connecting members at guyed connections to the tower shaft; microwave 
relay antennas at the 1, 500 foot level; transmission lines and wave guys 
for the microwave antennas; support framework for television transmis- 
sion lines and power lines; wind load on the leeward guys and the jet gust 
effect. 2 In connection with jet gusts, Staubitz stated that they raise and 
lower with reference to the earth, and that it is quite possible for this 
higher wind velocity to strike a portion of a tower while the balance of 

the tower is being exposed to wind velocities of a much lower nature which 
will raise and lower depending upon atmospheric pressures. In Mr. Stau- 
bitz's opinion, the failure of applicant to consider the above-noted acces- 
sories renders its wind loading computations erroneous. In addition, and 
apart from applicant's failure to consider the accessories above-described, 
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Mr. Staubitz stated that its wind loading computations were erroneous 


because applicant's formula for computing them was unacceptable to 
present day standards. : 


8 The witness defined a jet gust as a momentary spasm of wind ata 


higher velocity than the average velocity, and it is to some extent local 
in nature. 
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47. Using the data which Deep South placed in evidence, Mr. 
Staubitz made certain computations of his own as to the wind loading at 
various heights. Before setting these forth, it is necessary to explain 
the documents and treatise upon which he relied. Actually he made four 
sets of computations, the methods used being those contained in the Am- 
erican Standard Building Code (ASA), a paper of Professor Sherlock, 9 
the American Standards Map (ASA Map) and Mr. Staubitz's own. The 
American Standards Association in June 1945 approved a document en- 
titled "Minimum Design Loads in Building and Other Structures." The 
document was sponsored by the National Bureau of Standards and was 
published in 1949. The following table shows the calculated pounds per 
square foot at various heights according to the methods mentioned above: 


ASA Sherlock ASA Map | 
Height Factor Pounds Factor Pounds Factor Pounds 


30 26 
50 - 99 31.2 
100 - 199 36.4 
200 - 299 39.0 
300 - 399 41.5 
400 - 499 42.9 
500 - 599 44.1 
600 - 799 45.5 
800 - 999 46.8 
1000 - 1199 48.0 
1200 - 1399 49.4 
1400 - 1599 50. 7 
Over 1600 52.0 
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48. Based upon a consideration of the accessories which, in Mr. 
Staubitz's opinion, would be required for the proposed tower, he submit- 
ted the following computations for wind loading: 


Staubitz - CAPITOL 
Height Wind Loading* 
0 - 300° 38 
300' - 500° 42 
500' - 800’ 45 
800" - 1000' 48 
Over 1000’ 52 


*Pounds per square foot on flat surface 


7 = . “ apa : 

2% R.H. Sherlock is a professor at the University of Michigan and is a 
member of the American Society of Engineers. That society published 
his paper entitled: "Variation of Wind Velocity and Gusts with Height". 


[ 3068] 

49. As the first step Mr. Staubitz interpreted the ASA map as 
showing a wind velocity pressure of 15 for the Montgomery area. 10/ 
Multiplying the velocity pressure of 15 by a shaped factor of 1. 71 yields 
26 pounds per square foot at 30 feet. Having converted the assumed wind 
velocity into pounds of pressure per square foot at 30 feet, the formula 
then involves these further elements: the shape factor of 1.71, the gust 
factor of 1.4 (40%) and the height factor. Both Sherlock and ASA 1/ be- 
gan with the same ‘figure for wind loading at 30 feet but used different 
height factors. The wind velocity was taken from the maximum average 
5-minute wind as shown in Weather Bureau data. The differences between 
ASA and Sherlock in the above tabulations arise from the use of a height 
factor of 2.0 in the ASA column and a height factor of 1. 8 in the Sherlock 
column. The ASA map tabulations begin with a different assumed wind 
velocity but use the same height factor as is used for ASA. The various 
computations shown in paragraph 48, supra, reveal that ASA is the most 
conservative in its recommendations, i.e., it imposes the greatest wind 
loadings on a structure. The Staubitz recommendations are less conserva- 
tive than either Sherlock or ASA but are approximately the same as the ASA 
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map computations. 12/ Mr. Brennan (page 17, supra) was much less 


conservative in his estimates of wind loading than Mr. Staubitz. 


5] Ea ap 


— The map which is included in the 1945 document referred to above is 
not sufficiently detailed to show precisely the location of Montgomery. 
The applicant has contended that the tower site would be within an area 
showing velocity pressures of between 7 and 10 whereas Staubitz inter- 
preted it as showing the location between velocity pressures of 10 and 15. 


i1/ Another authority relied upon by Mr. Staubitz is George F. Collins, 
author of "Determining Basic Wind Loads", Volume 81, Paper No. 825, 
of the Proceedings of the American Society of Civil Engineers, November, 
1955. Mr. Collins employed the maximum 5-minute wind and used a gust 
factor of 1.4. Where the maximum 5-minute wind of record is used, Mr. 
Staubitz and ASA recommend a gust factor of 1. 5. | 


12/ Mr. Staubitz said: "ASA and Sherlock too for that matter, are probab- 
ly looking at this thing from a maximum safety standpoint ‘with not too 
much consideration for the economic factors and possibly, say, the 
practical approach to these problems. Over a long period of time I have 
naturally kept records, or kept notations, at least, or mental notations, 
of how various towers reacted under various types of wind conditions and 
load conditions, and it is my opinion that a tower designed for those load- 
ings that I have just suggested would be a practical answer; it would pro- 
vide a tower with a reasonable degree of security and should be satisfact- 
ory for that site." (T. 4115) ; 
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50. With respect to the consideration to be given to gusts in com- 


puting wind loadings acting on a Structure, Professor Sherlock says:22 

"Before the wind pressures acting on a structure 

can be determined it is necessary to select the maxi- 

mum wind velocity that is proper for the locality and for 

the size and exposure of the structure. This is the de- 

sign velocity. It must include an allowance for gusts 

which are of relatively short duration but which are of 

sufficient extent to envelop the structure and to permit 

the resulting aerodynamic pressures to develop on all 

sides of the structure. ! 
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"The Weather Bureau records contain very 
little on the subject of gusts since its reports 
are based on 5-minute average velocities. The 
fastest mile of passing wind can be read from 
the records, but this is of only limited useful- 
ness since, in a gale, it corresponds to a period 
of about 1 minute during which several strong 
fluctuations may occur. Also, the fastest mile 
of wind is difficult to read accurately from the 
type of record used in the Weather Bureau. It 
is necessary to supplement the Weather Bureau 
records of 5-minute average velocity, therefore, 
by studies of gustiness in records from other 
sources. " 

51. Using the Sherlock formula Mr. Staubitz elected to rely on 
the fastest measured mile of wind rather than the maximum 5-minute 
average and explained that the Weather Bureau now measures only the 
fastest miles at those stations which are equipped with the latest instru- 
ments. Furthermore, in order to ascertain as accurate a figure for 
wind velocity as possible Staubitz examined data on wind velocities at 
Albany, Georgia, Atlanta, Georgia, and Meridian, Mississippi for the 
purpose of verifying his assumptions. It is also to be noted that the re- 
vised ASA publication entitled 'Minimum Design Loads in Buildings and 
Other Structures" now recommends the use of the fastest mile of wind. 14/ 
Even so, Mr. Staubitz explained that in preparing a computation of wind 
loading the engineer does not necessarily use the maximum wind in the 
area but takes into consideration practical and economic factors. 


i) ne 


— Sherlock paper entitled: "Variation of Wind Velocity and Gusts with 
Height. " 


14/ The Examiner took official notice of the revised 1955 ASA building code 


requirements to the extent noted in the above text. This document was 
sponsored by the Bureau of Standards and published by the American 
Standards Association. 
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52. In connection with applicant's Exhibit 41 (Moment eae 
Mr. Staubitz pointed out that the diagram appearing thereon shows the 
moment which would be caused by horizontal loads only. In the witness's 
opinion, no consideration is taken of the unbalanced effect of the vertical 
components of the guyed tensions which become maximum at the same 
time the wind loads become maximum. ! 

53. As regards RETMA Standard TR-116, Mr. Staubitz testified 
that it is not a specification for tower designs; that it is merely a quality 
control document. His opinion in this respect is based upon the fact that 
he was chairman of the committee which drafted RETMA Standard TR-116 
in 1945 and redrafted it in 1949. In this connection, he stated that in 1945 
the Radio Manufacturers’ Association was just beginning and that there 
was practically no data available on antenna designs for television, and 
towers of 1, 000 feet were still in the future for general application; that 
RETMA Standard TR-116 was written to establish a "quality control" over 
the industry. The document as redrafted contained no changes with re- 
spect to essential wind loading minimums; that the committee did not 
specifically consider towers in excess of 1, 000 feet; that the document 
considers fixed loads regardless of height and that since its publication 


| 
considerable information has become available through studies of wind 


velocities which indicates that consideration of jet gusts, etc. is neces- 
sary in order to establish a more realistic basic minimum for an accept- 
able standard. The witness further stated that he is presently acting as 
consulting engineer for the committee which is engaged in a study look- 
ing toward a revision of RETMA Standard TR- -116. | 

54. In the witness's opiniona preliminary Gesigait! is a prerequisite 
to a determination of the structural suitability of a proposed tower, and 
is also necessary in order to estimate its approximate cost. He stated 
that applicant's exhibits do not constitute a preliminary design because 
they fail to include (1) a consideration of the accessories above-noted; 
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(2) no showing of a survey and analysis of the soil at the site of the 
proposed tower to determine whether any unusual conditions might exist 
which would affectithe foundation design; and (3) no consideration is made 
of the vertical components of the guyed tensions. 


Le) ee 


—'A "moment" was defined by the witness as the tendency in a structural 
member to bend under a cross-section load. 


[ 3071] 

55. Based on his experience, he further stated that the estimate 
of Deep South for the cost of erecting a structurally suitable 2, 000 foot 
tower in the Montgomery area was inadequate. In the absence of making 
a preliminary design 19/ Mr. Staubitz could not estimate precisely what 
the cost would be for the construction of a suitable tower but ventured a 
general estimate that it would be approximately twice that given by the 
applicant. He also estimated that the total weight of the tower would be 
on the order of 450 tons as opposed to the applicant's estimate of 517, 380 
pounds (approximately 258 tons). Lastly, Mr. Staubitz pointed out the 
failure of Deep South to make an analysis of the soil at the transmitter 
site to determine whether any unusual conditions might exist which would 
affect the foundation design. 


LL Ee 


—‘ Objection was made to the general estimate inasmuch as the witness 
had not made a preliminary design. No precise finding, of course, can 
be made on the estimate of Mr. Staubitz except to say that the cost of 
construction would be substantially more than was estimated by Deep 
South. 


[ 3072] 
Conclusions 


56. A determination of the financial issue relates not only to the 
corporate applicant's financial ability to construct, own and operate the 
proposed station but includes also the question whether William E. Benns, 
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Jr. and William J. Brennan are financially qualified to effect that portion 


of the construction for which they have committed themselves through the 
Vulcan Tower Company, and individually, through the supplying of land 
and buildings. As regards the corporate applicant's financial ability to 
procure the land, studio and transmitter facilities of the proposed sta- 
tion, our findings show that it has funds in excess of the estimated cost 
of the above items and is, therefore, financially qualified to fulfill this 
portion of its undertaking either through the expenditure of its own funds, 
or on the basis of a lease arrangement with the partnership composed of 
Messrs. Benns, Sr., Benns, Jr., and Brennan. It further appears that 
Messrs. Benns, Sr., Benns, Jr.,and Brennan are financially qualified 
individually to supply the land and buildings to the applicant under the 
aforesaid partnership arrangement in the event the corporation is requir- 
ed to rely upon the financial assistance of said partnership. As regards 
the corporate applicant's financial ability to construct, own and operate 
the proposed station, our findings show that it has funds in excess of its 
estimated cost of construction and early operation provided the proposed 
tower can be purchased from Standard Electronics at a cost of $200, 000 
over a period of thirty-six months and, further provided, the Vulcan 
Tower Company obtains the sum of $190, 000 from Standard Electronics 
upon which it relies to construct the tower. 

57. As heretofore indicated, the application of Deep South disclos- 
ed that the Vulcan Tower Company had committed itself to construct the 
proposed tower at a total immediate cost to Vulcan of $131,050. It was 
on the basis of this commitment that the Commission included within the 
financial issue the separate and distinct question as to whether William 
E. Benns, Jr. and William J. Brennan are financially qualified to effect 
that portion of the construction for which they have committed themselves 
through the Vulcan Tower Company. On the basis of the evidence of 
record, applicant has totally failed to sustain its burden or proof with 
respect to this aspect of Issue No. 4. Indeed, the evidence adduced by 
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applicant shows a clear abandonment of its original plan to finance the 
tower through the Vulcan Tower Company at a cost of $131, 050. 

58. It now appears, according to the theory of applicant's case, 
that the Vulcan Tower Company is no longer committed to an expenditure 
of $131, 050 toward the construction of the proposed tower. Rather, itis 
expected that the presently estimated construction cost of the tower in 
the amount of $190, 000 will be paid, in cash, by Standard Electronics to 
Vulcan, and that with said funds Vulcan proposes to construct the tower. 
Thus, applicant's ability to secure the tower is solely and exclusively 
contingent upon the payment above indicated. In this connection the Com- 
mission finds the record to be totally devoid of any substantial evidence 
to support an ultimate finding that Standard Electronics has promised to 
pay Vulcan the sum of $190,000, or any other sum, toward the construc- 
tion of the tower. Moreover, even assuming that such a promise had 
been made, the absence of any evidence with respect to the manner or 
time of payment vitiates any probative value that evidence of such a 
promise might otherwise possess. 


[ 3073] 

59. Applicant produced no evidence whatsoever which might be 
said to support Benns, Jr.'s hearsay testimony concerning Standard 
Electronic's promise to pay Vulcan the sum of $190,000. The affidavit 
of Mr. Campbell (who according to Benns, Jr., made such a promise) 
is silent on the subject. Moreover, the matters and things contained in 
said affidavit relate to a financial proposal which, assuming it were 
ultimately fulfilled, would require Deep South to pay Standard Electronics 
the sum of $200, 000 for the tower over an extended period of time. How- 
ever, Standard does not propose to construct the tower. The construction 
thereof is Vulcan's responsibility, but Vulcan does not propose to spend 
any of its funds in connection with this project. It relies on the sum of 
$190, 000 which it expects to receive from Standard. Thus, Deep South's 
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ability to secure a tower must be judged solely in terms of the evidence 


it adduced to support the promise of payment by Standard Electronics to 
Vulcan of the sum of $190,000. We have heretofore indicated that this 
evidence is totally insufficient. We, therefore, conclude that Deep South 
has failed to sustain its burden of proof under Issue No. 4. 

60. In addition to the foregoing conclusion, it is the Commission's 
judgment that applicant has failed to produce evidence from which it 
reasonably may be inferred that it can construct a structurally suitable 
tower. The evidence of record in this connection is based upon a number 
of exhibits 1i/ which, when considered in conjunction with the testimony 
of Mr. Brennan, purport to show a design of a structurally suitable tower. 
Although Mr. Brennan is a registered engineer in the State of Alabama, 
he did not express an opinion as to whether the proposed tower (of which 
he is the designer) will be structurally suitable. Applicant's chief claim 
of structural suitability is based upon RETMA Standard TR-116. Mr. 
Brennan is of the opinion that the proposed tower meets the specifications 
contained therein and, on the basis of this opinion (taking into considera- 
tion Deep South's referenced exhibits), applicant maintains that it has 


met its burden of proof. 

61. The evidence as to whether RETMA Standard TR-116 contains 
an acceptable set of specifications for the particular tower herein propos- 
ed is conflicting. We have resolved that conflict against applicant. Our 
reasons therefor shall hereinafter be set forth. In addition, even assum- 
ing the Commission were to resolve that conflict in favor of the applicant, 
the record would not support a conclusion that the proposed tower is 
structurally suitable. In this connection, we note that only two of the 
several exhibits which purport to represent a tower design (Exhibits 40 
and 41) can be said to have any relation to the particular tower herein 
proposed. According to Mr. Brennan's testimony, the wihd loading com- 
putations appearing on Exhibit 40 includes a consideration’ of certain tower 
accessories in addition to those appearing thereon. The record fails to 
disclose what 


I7/Deep South Exhibits Nos. 39 (A, B, C, D), 40, 41. 
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these accessories are; the position they would assume with respect to 
the tower, and the approximate weight thereof. Applicant estimates 
that the proposed tower will weigh approximately 517, 380 pounds; this 
estimate does not include the tower accessories. Moreover, Mr. Bren- 
nan's opinion that the proposed tower complies with the specifications of 
RETMA Standard TR-116 was expressed prior to the preparation of Ex- 
hibit 40. The Commission, therefore, places no probative value on this 
opinion in view of applicant's failure to show a connection between the 
general specifications stated in RETMA Standard TR-116 and the applica- 
tion of said specifications to the particular tower proposed. The general 
provision of RETMA Standard TR-116 to the effect that "provision shall 
be made for all supplementary loadings caused by the attachment of guys, 
transmission and power lines, ladders, lights, etc." is of no probative 
value when considered in the abstract. Thus, applicant's failure to show 
wherein and to what extent the design of its proposed tower meets this 
general standard, removes the very foundation upon which Mr. Brennan's 
opinion must rest. 

62. As regards applicant's Exhibit 41 (Moment Diagram), Mr. 
Staubitz testified that although said diagram shows that applicant consider- 
ed the moment which would be caused by horizontal loads, no considera- 
tion was taken of the unbalanced effect of the vertical components of the 
guyed tensions which become maximum when the wind loads become maxi - 
mum. This testimony stands unrebutted. Indeed, applicant failed to in- 
troduce any evidence calculated to rebut said testimony. The Commission 
concludes, therefore, that applicant did in fact fail to consider the above- 
noted factor and that its failure so to do is further evidence of the inade- 
quacy of its purported tower design. 

63. Applicant's remaining exhibits bearing upon the proposed 
tower design relate to Vulcan Tower Company's D-3 Type Tower". 
According to Mr. Brennan, this design represents Vulcan's so-called 
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"standard type tower". Itis clear, however, that it has no material 
relation to applicant's proposed tower. In connection therewith, Brennan 
stated that the component parts of the 'D-3 Type Tower" appearing on 
the Exhibits are not accurately depicted, and that said exhibits merely 
purport to show the type of construction of the proposed tower. Since 
applicant's characterization of what its own exhibit purports to represent 
is a matter peculiarly within its own knowledge, the Commission accepts 


it as conclusive. 


64. It is also apparent that Deep South's computation for wind 


loadings, on whatever considerations they may have been made, did not 
allow for the fastest mile of wind recorded in the Montgomery area. If, 
however, they were predicated on the maximum 5-minute wind velocity 
for the area, they did not utilize the gust factor of 1. 5,which all of the 
authorities cited in the record, except one, have recommended. 


[3075] 

65. As regards RETMA TR-~116, the Commission is of the view 
that said document does not constitute an acceptable set of specifications 
with respect to the particular tower applicant proposes to construct. Our 
judgment in this connection is largely guided by the expert testimony of 
Mr. Staubitz, whose close association as a consultant of the committee 
which drafted it, lends additional weight to said testimony. 

66. The record does not answer the question as to what a tower of 
sound design would weigh or would cost but there is the rough estimate 
of Mr. Staubitz that it would be on the order of twice what the applicant 
has estimated. Regardless of this, it was incumbent upon the applicant 
to show the cost of the tower and this it has failed to do since the esti- 
mate of $190, 000 cannot be accepted in view of the deficiencies in Deep 
South's case. Whatever the cost will be, the evidence clearly points to 
an amount considerably in excess of $190,000. In view of this it can 
only be concluded that the applicant has not made a satisfactory financial 


showing. 
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67. In view thereof, the Commission concludes that applicant has 
failed to demonstrate that it can construct a structurally suitable tower 
within the terms of' its proposal. The Commission regards the above con- 
clusion as a separate, distinct, and independent ground for holding that 
applicant has failed to make a satisfactory financial showing. 

ACCORDINGLY, IT IS ORDERED, This 3rd day of September, 1958, 
That the application of Deep South Broadcasting Company for modification 
of construction permit (File No. BMPCT-2100) IS DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 
/s/ Mary Jane Morris 
[SEAL] Secretary 


Released: September 8, 1958 


[ 3203] 
MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioners Doerfer, Chairman; and Cross 
not participating. 


1, The Commission has for consideration a petition for reconsider- 
ation of its decision of September 3, 1958 (25 FCC 824, 14 RR 1001), filed 
by Deep South Broadcasting Company on October 3, 1958, together with 
pleadings filed in response thereto. Briefly, in denying Deep South's ap- 
plication for modification of its construction permit, the Commission 
determined that Deep South had failed to establish its financial qualifica- 
tions to construct, own and operate the proposed station, with particular 
reference to the antenna tower; and that, in any event, Deep South had 
failed to establish the cost of a structurally suitable antenna tower. Hav- 
ing so concluded, the Commission deemed it unnecessary to consider the 
other issues in the proceeding. The instant petition contains four basic 
allegations of error: (1) that the proposed tower can be built at the cost 
proposed and such funds are available to Deep South; (2) that the proposed 
tower will be structurally suitable; (3) that the Commission should have 
reached findings and conclusions on all issues; and (4) that the financial 
qualifications issue is not properly a part of this proceeding. 
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Availability of Funds for the Erection of the Proposed Tower 
2. Deep South proposes to finance its proposed tower by an arrange- 
ment involving its principal equipment supplier, Standard Electronics. 
In understanding the arrangement, it is necessary to keep in mind that 
Deep South is a corporation controlled through personal and family hold- 
ings by William E. Benns, Jr. and William J. Brennan, and that Vulcan 
Tower Company, which would actually build the tower, is an enterprise 
of the same Benns and Brennan trading as co-partmers. The proposal 
contemplates Vulcan's constructing the tower and selling it to Standard 
for $190,000. Standard would then resell it to Deep South for $200, 000, 
25% down with the balance over three years at 6%. In its decision of 
September 3, 1958, the Commission concluded that Vulcan looked to 
Standard to advance the $190, 000 to defray construction expenses and, 
because Standard had not been shown ! 


[3204] 
to have committed itself to such advance, the applicant had failed to 
demonstrate its financial capability to construct the tower. Deep South 
now contends this conclusion is erroneous because it is immaterial, in 
view of Brennan and Benns' proven financial ability to finance the tower 
out of their own pockets, whether Standard advances funds to defray the 
cost of construction or pays in full at the delivery of a completed tower. 

3. The Deep South argument understates the scope of the financial 
issue in this proceeding. Under the wording of the issue, it was incum- 
bent on the applicant to establish its financial qualifications by affirma- 
tive evidence. Such proof contemplates not only a showing of the posses- 
sion of adequate funds, but a showing of a firm commitment of such funds 
to the project at hand. The record establishes that Standard has proposed 
to supply Deep South certain equipment, including the tower, at a cost and 
terms ostensibly within Deep South's financial capabilities. Ordinarily, 
such showing would be sufficient to establish an applicant's financial 

| 
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qualifications, Radio Station KFH Company, 9 RR 796(c). However, this 
is not the ordinary'case. Regardless of the strictly legal interrelation- 
ships involved, we: cannot close our eyes to the fact that, insofar as the 
tower is concerned, Standard's role is to be that of a financing conduit 
from one Brennan-Benns entity to another. The record is clear that the 
parties contemplate that the Standard offer to supply Deep South a tower 
for $200, 000 shall be contingent on Standard's acquiring such tower from 
Vulcan for $190,000. Thus, the question arises whether Vulcan is finan- 
cially capable of constructing the tower. Obviously, assuming the tower 
ean actually be built for $190,000, Vulcan is financially qualified if 
Standard advances such sum, but the record fails to indicate that such 
agreement has been reached. Equally clearly, the record establishes 
that Brennan and Benns, the partners of Vulcan, possess as individuals 
sufficient liquid assets to construct a $190, 000 tower, provided they are 
willing to commit so much of their personal funds to such a project. How- 
ever, the record contains no such commitment. Mr. Brennan indicated 
a willingness to devote up to $100, 000 of his personal funds to the "proj- 
ect" if necessary, but made it clear that this was the limit of his commit- 
ment. Mr. Benns testified to a willingness to assist the corporation 
financially, if necessary, but made no specific commitment to the part- 
nership. The Commission is unable to accept such a general pledge of 
financial assistance as a firm commitment of so large a sum as here in- 
volved. Thus, in summary, assuming a structurally suitable tower can 
actually be built for $190, 000, Vulcan would be financially qualified to 
build it if Standard would advance the construction funds but no commit- 
ment for such advancement is demonstrated on the record. On the other 
hand, Vulcan would be qualified to build the tower if Brennan and Benns 
would devote sufficient of their personal funds to the project but no ade~ 
quate firm commitment of such funds has been established. 
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4. Deep South further attempts to demonstrate that, even without 
the financial assistance of Standard, Deep South is financially able to 
build a $190, 000 tower. This argument is clearly irrelevant for it con- 
templates a method of financing not proposed on the record. In the course 
of the hearing a specific financing plan was proposed, and Deep South 
accepted the burden of proving its qualifications to carry out that plan 
by clear affirmative evidence. Having failed to carry that burden of 
proof, Deep South cannot, in a petition for reconsideration for the first 
time, argue that some alternative plan, never actually proposed by the 


applicant, might be feasible. 
Structural Suitability of the Tower 

5. In its Order of June 29, 1955, wherein the Commission designat- 
ed the financial issue in this proceeding, it was stated “we have not in- 
cluded any specific issue as to the cost of the proposed tower and its suit- 
ability from a structural standpoint since we believe such issue is sub- 
sumed inthe . . . [financial issue] - namely, whether i . . [Brennan 
and Benns] have sufficient funds to construct a structurally suitable 
tower." In its decision of September 3, 1958, the Commission determin- 
ed this portion of the financial issue adversely to Deep South by conclud- 
ing that Deep South had failed to carry the burden of proving that the 
tower as proposed was structurally suitable, in consequence whereof 
the record contained no evidence as to the nature or cost of a structural- 
ly suitable tower. In the absence of such evidence, the Commission could 


not, of course, find Deep South financially qualified to construct a structur- 
ally suitable tower. 
6. Deep South argues that such considerations are beyond the 


statutory authority of the Commission. We do not agree.| The Commis- 
sion's function in this proceeding is to determine whether a grant of the 
Deep South application would be in the public interest. A necessary 
concomitant to that determination is the nature of the service which 
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applicant may be expected to provide, and such may only be determined 
from a knowledge of the characteristics of the equipment proposed. 
Ordinarily, such knowledge is within the expertise of the Commission 
and proof thereof would be superfluous. However, in this instance the 
applicant has proposed something unique, an antenna tower, higher than 
any previously constructed, involving construction problems different 
from any previously encountered. Under the circumstances, the Com- 
mission requires proof of the feasibility of the proposal, both from the 
technical aspect and from the aspect of the applicant's financial ability 
to effectuate its proposal, assuming it to be technically practical. 


[ 3206] 

7. The findings of fact of the Commission's Decision of September 
3, 1958, contain reference to a number of windloading computations made 
by Mr. Edward J. Staubitz, witness for intervenor, Capitol Broadcasting 
Company, whereby he determined that the Deep South design did not pro- 
vide for adequate windloadings at greater heights. Although this portion 
of Mr. Staubitz' testimony was not utilized as a basis for the Commis- 
sion's adverse conclusion, the instant petition argues at some length 
that his computations are incorrect. Examination of the record indi- 
cates that, in some instances, Mr. Staubitz’ computations do not precise- 
ly conform to the procedures recommended by the authorities on which 
he relied. However, this fact is without significance to the Commission's 
ultimate conclusion for, as previously noted, the Commission did not 
rest its decision on Mr. Staubitz’ computations. 

8. Deep South had the burden of proving the structural suitability 
of its tower by clear; affirmative evidence. It offered no expert testi- 
mony to the effect that the tower was structurally suitable, but relied on 
testimony to the effect that the tower was designed in accordance with 
the specifications of a document identified as RETMA TR-116, a publica- 
tion of the Engineering Department of the Radio Electronics Television 
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Manufacturers Association dealing with tower specifications. It is un- 
necessary for us to determine whether testimony as to compliance with 
the specifications of so generalized a publication is an acceptable sub- 
stitute for the opinion of an engineering expert as to the suitability of 
the specific design in question, for Mr. Staubitz, who was chairman of 
the committee which drafted RETMA TR-116, testified that at the time 
the document was written the committee did not concern itself with 
towers over 1, 000° because at the time the report was drafted such 
towers were still in the future. Thus, the standards of that report are 
inapplicable to the instant 2, 000’ tower, and the record contains no other 
evidence of any kind tending to prove that the proposed tower is structur- 
ally suitable. Accordingly, in that the record contains no evidence as to 
the nature and cost of a structurally suitable tower, there is no basis on 
which the Commission might conclude that Deep South is financially 
qualified to construct such tower. 

Failure to Find and Conclude On Other Issues Designated 

9. Aside from the financial issue, this proceeding was designated 
for hearing on four other issues. The Commission decision of September 
3, 1958, having concluded that Deep South had failed to carry its burden 
of proof under the financial issue, reached no findings or conclusions on 
these other issues, reasoning that they "would serve no decisional pur- 
pose. "' Deep South now argues that the failure to reach such findings and 
conclusions is violative of Sec. 8(b) of the Administrative Procedures act2/ 
which provides, in pertinent part: ! 


CSE 
4/5 USC 1007(b). 
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"  . . all decisions . . . shall become a part of the mecord and include 
a statement of (1) findings and conclusions, as well as the basis therefor, 


upon all the material issues of fact, law, or discretion presented on the 
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record; . . . * Deep South argues that this statutory provision requires 
a complete disposition by the Commission of all the issues. 

10. We do not construe the Administrative Procedures Act as re- 
quiring so complete a consideration of all the issues in situations where, 
as here, an applicant has been absolutely disqualified by an adverse con- 
clusion on one issue. The Commission regards an applicant's legal, 
technical and financial qualifications as basic or threshold qualifications 
which must be established before other aspects of its proposal may be 
considered. Accordingly, the Commission has frequently ruled that an 
applicant which has failed to establish such basic qualifications need not 
be accorded a meaningless consideration on issues which, even if deter- 
mined in favor of such applicant, could not result in a grant due to the 
failure to establish basic qualifications. Mission Telecasting, 12 RR 496; 
American Southern Broadcasters, 13 RR 927; Courier-Times, Inc., 13 
RR 666(a). That such interpretation is consistent with the Congressional 
intent is suggested by the legislative history of the Administrative Pro- 
cedures Act wherein it was said, "They [ the findings and conclusions] 
may be fewor many. A particular conclusion of law may render certain 


issues and findings immaterial, or vice versa." 2 

ii. While direct judicial precedent seems lacking, the Supreme 
Court in WOKO v. FCC, 329 U.S. 223, 91 LE 204, 67 SG 252 (1946), by 
implication approved of the Commission's omission of findings and con- 


clusions on all aspects of a proceeding after finding one issue to be deter- 
minative. In that case the Commission designated a license renewal ap- 
plication for hearing on misrepresentation issues. The applicant petition- 
ed to enlarge the issues to include a showing of its past performance, but 
the Commission denied the petition, stating that evidence relative to its 
past performance could be adduced under the existing issues. Such evi- 
dence was introduced at the hearing, but no findings or conclusions there- 
on were included in the Commission's decision which denied the renewal 
application on grounds of misrepresentation. The Court of Appeals 
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reversed the Commission, WOKO, Inc. v. FCC, (C.A. -D.C.-1946), 80 
U.S. App. D.C. 333, 153 F.2d 623, and among its grounds for reversal 
was the Commission's failure to reach findings and conclusions on past 
performance which that Court regarded as material in the over-all de- 
termination of the public interest. On appeal, the Supreme Court speci- 
fically referred to the language of the Court of Appeals relative to find- 
ings and conclusions on past performance and, although it did not speci- 
fically hold that such findings and conclusions were unnecessary, reversed 
the Court of Appeals and held that the Commission's decision adequately 
set out proper grounds for its action. 


2 ee ee : 
3 Senate Document No. 248, 79th Congress Report of Senate Judicial 
Committee, p. 210. 
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Propriety of the Financial Issue in This Proceeding 


12. The original order of designation in this proceeding on April 
27, 1955, did not include a financial issue. Subsequently, petitions to 
enlarge issues to include an issue relating to the financial qualifications 
of Deep South were filed by intervenors, Capitol Broadcasting Company 
and WKY Radiophone Company, to which petitions Deep South filed op- 
positions. By Memorandum Opinion and Order of July 1, 19 55, the Com- 
mission, on consideration of the said petitions and opposition, enlarged 
the issues to include the present financial issue. On August 1, 1955, Deep 
South filed a petition for reconsideration under Sec. 405 of the Communica- 
tions Act, arguing that the Commission's action of July a 1955, was un- 
lawful on the ground that the Commission failed to notify it of the deficien- 
cies in its application pursuant to Sec. 309(b) of the Communications Act. 3/ 
By Memorandum Opinion and Order of December 1, 19 55, the Commission 
dismissed the petition on the ground that its filing, under Sec. 405 of the 
Act, was inappropriate because that Section was intended to deal with final, 
not interlocutory, actions of the Commission. Deep South now renews the 


same argument. 
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13. We do not concur with the Deep South interpretation of Sec. 
309(b). Basic to the Commissio :'s function is the examination and con- 
sideration of all aspects of an application bearing on the public interest. 
The procedural requirements are designed to facilitate this function, not 
to impede it. Accordingly, we view the notice provisions of Sec. 309(b) 
as pertaining to matters directed to the Commission's attention prior to 
the designation of an application of hearing, and as 
3 Sec. 309 provides in pertinent part: 


(a) If upon examination of any application provided for in 
Sec. 308 the Commission shall find the public interest, con- 
venience and necessity would be served by the granting there- 
of, it shall grant such application. 


(b) If upon examination of any such application the Commis- 
sion is unable to make the findings specified in subsection (a), 
it shall forthwith notify the applicant and other known parties 
in interest of the grounds and reasons for its inability to make 
such findings. Such notice, which shall precede formal desig- 
nation, shall advise the applicant and all other known parties 
in interest of all objections made to the application as well as 
the source and nature of such objections. Following such 
notice the applicant shall be given an opportunity to reply. 

If the Commission, after considering such reply, shall be un- 
able to make the findings specified in subsection (a), it shall 
formally designate the application for hearing on the grounds 
or reasons then obtaining. ..." 


[ 3209] 
inapplicable to matters first arising subsequent to such designation, 
WSAV, Inc., 10 RR 402. This interpretation in no way deprives Deep 
South of the substance of any procedural right because it was accorded 
a full opportunity to state its position in its opposition to the petitions 
to enlarge issues, which opposition was considered by the Commission 
prior to the designation of the financial issue here in question. To hold 
otherwise would require the Commission, after consideration of a peti- 
tion to enlarge issues and the opposition thereto, and determination on 
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the basis of such pleadings that the public interest required an evidentiary 
hearing on the matters raised in the petition, to communicate its decision 
to the applicant and afford him an opportunity to reargue the matters rais- 
ed in his previously considered opposition. Totally aside from whether 
such procedure might be a denial of due process of law to the party filing 
the original petition to enlarge issues, it would be a sterile and meaning- 
less procedure beyond the plain meaning and intent of the Communications 
Act. | 

14. We do not regard oral argument as necessary in determining 
the merit of the instant petition. | 
ACCORDINGLY, IT IS ORDERED, This 10th day of June, 1959, 
that the petition for reconsideration of our decision of September 3, 1958, 
filed by Deep South Broadcasting Company on October 3, 19 58, IS DENIED. 
FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
[SEAL] Secretary | 


Released: June 12, 1959 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[Tr. 2886] 
ak * * 
Friday, December 2, 1955 
* * * * | * 
The hearing in the above-entitled matter convened, | pursuant to 
recess, at 10:00 a. m., in Room 1420, New Post Office Building, Wash- 
ington, D.C., before H. GIFFORD IRION, Hearing SEES, (The 


Presiding Officer). 
* 


[ Tr. 2895] 
Whereupon, 
WILLIAM E. BENNS, JR. 
resumed the stand as a witness and, having been previously duly sworn, 
was examined and testified further as follows: 
DIRECT EXAMINATION (Resumed) 


* * * 


[ Tr. 2921] 
By Mr. Mullin: 

Q. In the event that the corporation purchases the land, sir, and 
transfers it to the partnership, would it then be contemplated that the 
partnership would lease the land back to the corporation as stated in 
Exhibit 23? A. Yes. | 

Q. Mr. Benns, could you state for us whether you, as an individ- 


ual, stand ready to assist the corporation financially in constructing the 
station if it becomes desirable to do so. A. Iam one of the principal 
owners of the corporation and I certainly would assist the corporation 


financially if it became necessary. 
But I might add that it is my opinion and the opinion of Mr. Bren- 


nan that such financial assistance from us will not be necessary. 
* * * * | ok 
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[ Tr. 2931] 

Mr. Pepper: Mr. Benns, so I understand this fully, item No. 11 
is specified as a ‘Vulcan Tower Guide, 1919 feet high, including erection 
on customer's site and foundation". 

Does Standard Electronics Corporation know, were they advised 
that the vulean tower was in reality you and Mr. Brennan, who are the 
major stockholders in Deep South Broadcasting Company ? 

The Witness: Yes. 

Mr. Pepper: You are sure they were advised. Who was advised, 
sir ? 

The Witness: Mr. Campbell, the Washington representative. 

Mr. Pepper: When was he advised of this? 

The Witness: Jim Campbell has had me to dinner many times. I 
don't recall the exact date he was advised. It was many months ago. 

Mr. Pepper: Sir, do you know anything about Jim Campbell's 


[Tr. 2932] 


authority ? 

The Witness: He told me he checked with the plant before he wrote 
this proposal. 

Mr. Pepper: Do you understand, sir, that he has authority superi- 
or to that, to the ere of the head of the sales department in Newark, 
if you know? 

The Witness: No, sir; I don't know. I am sure that he has close 
liaison, close contact with the head of the sales department in Newark. 

Mr. Pepper: Do you know whether his proposals are subject to 
approval by the head office in Newark? 

The Witness: I do know, at least he told me that he checked with 
the head office before he made this proposal and it met with their approv- 
al. 


[Tr. 2934] 
161 
[ Tr. 2933] 
Mr. Pepper: When did you talk to him? 
The Witness: At the meeting of NARTB, the National Association 
of Radio and Television Manufacturers. I am getting my names mixed 
up. I met him at the meeting of the | 


[ Tr. 2934] 

National Association of Radio and Television Se held in Wash- 
ington, D.C., many months ago. 

Mr. Pepper: Did you talk to him about the construction of the 
tower specifically and the financing of it? 

The Witness: No, sir; not at that time. We just talked in general. 
He was very anxious to sell the equipment to us. 

Mr. Pepper: I will move to strike. 

The Presiding Officer: I will overrule the motion. | 

Mr. Benns, make your answers as concise as possible. 

Mr. Pepper: Have you talked to Mr. Campbell about this proposal 
on the vulcan tower ? | 

The Witness: Yes. : 

Mr. Pepper: According to your understanding from Mr. Campbell, 
what is your understanding as to how this tower is going to be financed? 

The Witness: The tower is to be financed by Standard Electronics. 
They will pay us $190 thousand for the tower and mark it up five percent 


or so and sell it to the Deep South Broadcasting See two hundred 
thousand dollars. | 


Mr. Pepper: When are they going to pay the Vulcan Tower Company 
this money ? 

The Witness: We did not go into that detail. 

Mr. Pepper: Will it be before the construction of the tower, or 
after the construction of the tower ? 

The Witness: It is really immaterial -- 
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[ Tr. 2935] 

Mr. Pepper: Or do you know? 

The Witness: I don't know. 

Mr. Pepper: But it is your understanding that Standard Electronics 
will pay two hundred thousand dollars, or $190 thousand to the Vulcan Tow- 
er Company at some time not later than delivery of the tower for the con- 
struction of this tower; is that correct? 

Mr. Mullin: | Would you read that question again, please, Mr. Re- 
porter ? 

(The pending question, as above recorded, was read by the reporter) 

The Witness: We have not worked out the details as to when the 
payment will be made. 

Mr. Pepper: Does that mean it might be made six months after 
delivery of the tower by Vulcan ? 

The Witness: I wouldn't think so. 

Mr. Pepper: But you don't know, do you? 

The Witness: I know to this extent, that it is not customary for it 
to be handled in that manner. 

The Presiding Officer: May I ask one question there ? 

Do I understand from your answers there is no definite contract or 
firm understanding as to the date of payment by Standard Electronics to 
Vulcan ? 

The Witness: That is correct; yes, sir. There is no firm under- 
standing as to the date of payment. 


[ Tr. 3136] 
CROSS-EXA MINA TION 
By Mr. Pepper: 
* * 
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[ Tr. 3190] 

Q. Now, sir, would you point out where on Exhibit 32 is the--now, 
is it my understanding, and is my understanding correct, Mr. Benns, 
that it is the intention of the applicant, or the understanding of the appli- 
cant, that Standard Electronics will pay for the erection of the tower ? 

A. Yes. : 
Q. In its contract price to you? A. Vulcan Tower has a package 


deal with Standard Electronics which includes the erection of the tower. 
* * * * | 


[ Tr. 3203] 

Q. You told me you have negotiations for the purchase of the tower, 
by Standard Electronics. Were those negotiations, as you indicated, to 
sell the tower to Standard Electronics, or were those negotiations look- 
ing for someone to lend you the money? Which were they? A. It made 
little difference to us what it was. 

Q. It makes a substantial difference to me, andI would like an 
answer to my question. Which were they? A. I haven't differentiated 
between the two. | 


[ Tr. 3204] ! 

Q. Would you please differentiate. A. I don't know. 

Q. You don't know whether you went to Standard Electronics for 
them to buy a tower from you, or lend you $190, 000? A, Primarily 
we wanted the $190, 000. | 

Q. Is that what you told me? A. In essence. ! 

Q. Mr. Benns, can you answer my questions without leaving open 
ends, such as "in essence ?"" Did you tell them you were looking for 
financing and that you were not going to sell the tower to them ? A. I 
don't know if I understand what you mean. I would say that it is not. 


Q. According to their equipment proposal, Mr. Benns, they are 
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selling you a tower that they own, isn't that correct, with the equipment 
proposal which you have admitted in evidence? A. Whether the tower 
will actually go to them and into use, I doubt it. I can say now that lam 
sure the title of the tower will pass from Vulcan to the finance company 
which Standard Electronics works with, and in addition to Deep South 


that would pay off the equipment notes. 
* * * 


[Tr. 3215] 

Q. Mr. Benns, I hand you a document which your counsel has 
handed me. It is blue-bound with gold lettering on it. The gold lettering 
on it says Standard Electronics Corporation, doesn'tit, sir? A. Yes. 

Q. And inside, the first page is a page dated September 15, 1955, 
marked as page 1, with a quotation No. 40251-T revised on it, isn't it, 
sir? A. Yes. 

Q. And then it indicates Mr. William Beans, Deep South Broad- 
casting Co., Selma, Alabama, Channel 8, is that correct? A. Yes. 

Q. Now, sir, on page 15 of that quotation, under the item listed 
under equipment as tower, it carries item 11, quantity one, under de- 
scription it says, "Vulcan" tower, guide 1919 feet high, includes erection 


on customer's site 


[Tr. 3216] 
and foundation, and the price is indicated as $200, 000, is that correct? 
A. Yes. 
Q. And returning to page 16 which has been offered in evidence in 


this proceeding, it is indicated there that page 16 is the terms and condi- 


tions page, right? A. Correct. 
* * 


[ Tr. 3335] 
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[Tr. 3332] 
By Mr. Valicenti: 
Q. Could you then supply that information, Mr. Bens, as to the 
capital expenditures which you made ? 
Mr. Mullin: Since what date? You mean in the period covered by 
Exhibit 25? | 
Mr. Valicenti: Yes, that is right. 
Mr. Mullin: In the first eleven months of 1955. 
By Mr. Valicenti: 
Q. Do you recall, sir, that you testified and gave | pectatn informa- 


tion as to the amount of depreciation current and interest, dividends and 
capital expenditures? I would like the amounts of capital expenditure and 
the dividends which have been declared. 

Is that in the record? 

Mr. Mullin: Not now. 

Mr. Valicenti: And the interest payments which have been made. 
That will conclude my request for information and my further examina- 
tion will embody this information. 
I have no questions at this time. 


[Tr. 3333] 
The Presiding Officer: We will recess until tomorrow morning at 


ten o'clock. 
; * 


[Tr. 3335] 
* * * 
CROSS-EXAMINATION (Continued) 


By Mr. Valicenti: 
* * 
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[ Tr. 3345] 

Q. At that time, at the time you entered into your initial proposal 
for the equipment from Standard Electronics, was it your intention to 
have them advance the money to the Vulcan Tower Company for the con- 
struction of the tower? A. No. 

Q. At what time did you make up your mind to ask for the advance 
of the $190, 000 to’ the Vulcan Company? A. It was shortly before my 
conversations with Mr. Campbell considering this which took place in 
the early spring of 1955. 

Q. Do you look upon this as a loan agreement to the Deep South ? 
A. Since the cross-examination by Mr. Pepper I have thought about it. 

I don't know what you would call it exactly. They are going to carry the 
account on their books. I would be happy to consider it a loan agreement. 

Q. Let me put it this way: There is nothing in connection with the 
tower proposal that Standard Electronics will supply other than money, 
the amount of $190,000, to the Vulcan Company? A. Yes, that is right. 


Q. And for which they have already assessed a 5% charge and 


agreed upon interest on the unpaid portion? A. Yes. 
* * * * 


[Tr. 3381] 
Whereupon 
WILLIAM J. BRENNAN 
was recalled as a witness and, having been previously duly sworn, was 
examined and testified further as follows: 
FURTHER DIRECT EXAMINATION 
By Mr. Mullin: 
* * * 
[ Tr. 3384] 
Q. Sir, on what has been marked for identification as Applicant's 
Exhibit No. 38 you have listed certain assets. Would you tell me this: 
State whether or not the assets you have listed are the only assets you 
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will look to in meeting your obligation to Deep South Broadcasting Company 
or your personal commitment to Deep South Broadcasting Company ? 


[Tr. 3385] 

A. These aren't the only assets I will look to in meeting that. Asa 
matter of fact, Iam willing to commit myself for $100, 000 in excess 
of this that I am already committed for $15, 900, if it should become 
necessary. | 

The Presiding Officer: Let me be sure I understand that. Your 
total commitment then could be $115, 000? | 

The Witness: Yes, sir. That is the extent Iam willing to commit 
myself to. | 

Mr. Pepper: To Deep South? 

The Witness: To Deep South or Vulcan, the combination of Vulcan 
and Deep South. : 

By Mr. Mullin: | 

Q. What was the extent of the amount that you are willing to com- 

mit yourself to totally to both? A. $115,900; $100, 000 in excess of the 


way we present that we plan to at present handle. 
* * * * 


[ Tr. 3388] 
By Mr. Mullin: 
Q. Explain what are Exhibits 39-A through -I. 


[Tr. 3389] 
A. Exhibits 39-A through I give details of the proposed WSLA tower. 
39-A gives the details as to the size of the sectims, the spacing of the 
legs, and tells the type construction, and has a schedule giving the size 
of the various members at various heights above the base. It also has a 
schedule of guy sizes and it shows at the different sky elevations what 
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type guy strand will be used and the size. There is a statement there that 
alsc shows that the tower design conforms to RETMA Standard TR-116. 

Q. Is that RETMA Standard TR-116 what has been identified here 
as Applicant's Exhibit 39-D? A. That is correct, sir. 

@. Go ahead, sir. A. 39-B isa typical section of a Vulcan tower. 
It shows the general type construction of the Vulcan tower. It shows that 
they are solid, bar steel constructed and that each section consists of 
welded members. It shows the way each section bolts on with flanges to 
the section above and below, and it is given to give a visual picture of the 
type section used in Vulcan towers. The dimensions on this are not neces- 
sarily correct for this particular tower. This is just a general section to 


give an idea visually of the type towers Vulcan produces. 
* * * x* * 


[ Tr. 3391] 

Q. Would you tell us about D, sir, and tell us why it is included as 
an exhibit here or as part of an exhibit? A. 39-D is the RETMA Standard 
TR-116 for radio transmitting antennas and supporting towers for radio 
transmitting antennas, and it has certain standards in it, all of which are 
complied with in the design of this tower. In some cases this proposed 
tower was designed with a greater safety factor than required by this 
standard, but this was a minimum that we used in our design and it was 


put in there for that reason. 
* * 


[ Tr. 3392] 
Mr. Mullin: Permit me to state my purpose, Sir. 
The Presiding Officer: All right. 
Mr. Mullin: It is because of certain statements made on the record 
by Mr. Pepper in the very early days of this hearing when he indicated -- 
and I think this is also indicated in certain pleadings filed by Capitol 


| [ Tr. 3394] 
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Broadcasting Company in an earlier stage of this proceeding -- where he 
indicated that he was interpreting that phrase, "your standard design, "’ 
to modify the phrase "1919 foot high tower. "" The record will show that 
when that occurred at the | 


[ Tr. 3393] | 
hearing I objected very vigorously. I merely want to pin down now what 
I have tried to make clear previously in argument and on the record that 
those words are not intended by us to refer to'1919 foot high tower, '' and 
that they do refer to "standard tower sections. " 

This is important only because of certain characterizations which 
Mr. Pepper made which indicated his understanding. 

Mr. Pepper: If that is true, Mr. Examiner, I didn't refer to this 
letter. I referred to a previous letter which had different wording and 
said not "your." It said “our standard design." Now they have "your 
standard design. "' | 

The Presiding Officer: I will overrule the objection. 

I am not impressed with the importance of the matter anyhow. If 
it is unimportant you can forget about it in the proposed findings. 

Mr. Mullin: I think it is unimportant except for Mr. Pepper's 
characterization. 

The Presiding Officer: Do you understand it? 

The Witness: Yes. It refers to the standard design which we have 


for these sections which are reflected in general by 39-B. It is our type 


sections that we use. 

In other words, they are not proposing to furnish this tower with 
some different type sections. They are proposing to use the same design 
we have used in all the Vulcan towers, 


[ Tr. 3394] 
the same type, welded construction, and solid bar steel. | 


[ Tr. 3394] 
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The Presiding Officer: I think that answers it. 

Mr. Pepper: May I ask a question on that? 

Mr. Mullin: Yes. 

Mr. Pepper: Do I understand when it says "your standard design 
for 1919 foot high tower" or that statement in E, that is referring to the 
design shown in 39-B for identification ? 

The Witness: It is the general type tower sections. I explained the 
slight variance between -- depending on spacing of the legs and so forth 
there would be a different number of sections, but it means that standard 
type as shown in that drawing. 

By Mr. Mullin: 

Q. Sir, you just made reference to the item, $62,988, on 39-I, 
and you referred back to 39-E. Would you continue with your explanation ? 
A. In other words, this quotation from Mr. McMasters, the Vice Presi- 
dent of Sherwood Moore, shows that he will furnish this tower consisting 
of all sections -- 

The Presiding Officer: I think it is self-explanatory. I do not be- 
lieve you need to tell us what it is. 


* * * 


[ Tr. 3397] 
Q. Sir, were the member sizes and guy sizes on 39-A--by that I 


mean would you state whether or not they were -- designed to meet the 
criteria specified in 39-D? A. They were. In some cases they more 
than meet it. 

In other words, they always meet it, but in some cases they are 


stronger than necessary by that standard. 
* * * 
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[ Tr. 3429] 
* a * 
CROSS-EXA MINA TION 
By Major Abernathy: 
* * 


[ Tr. 3430] 

Q. Now, have you determined the bearings, or the pearing, for 
each guy wire? A. We don't have the exact bearing. We have seen 
aerial photos of the land and we have determined that it fits on there, 
but, of course, the exact location of each dead man will be determined 
after the complete survey. | 

Q. Now, is this on a--well, you said you have made no survey. 
You do not know whether or not the landis level? A. I know about the 
land, yes. | 

Q. From eyesight? A. Yes, sir, and walking over it, and fly- 
ing over it. ! 

Q. Do you know the difference in the elevation within the area where 
you propose to have these guy wires? A. Not the exact elevation. I 
know in general that it is fairly level land, but it has hills throughout it, 
but I mean there are no great differences in elevation, from one side to 
another, but it has little hills and valleys through the whole land. 

Q. And you do not have the bearing for your guy wires. You do 
not know whether one of them will be north, or one will be east or west, 
or any bearing of that sort? A. I don't have it in front of me. We do 


have an aerial map and can tell approximately. But, still keeping 120 


degrees apart, the different guys, there is a certain 


[ Tr. 3431] 
leeway. They can be shifted a different amount to best fit the actual 


terrain after our complete survey is made. 
* * * 
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[ Tr. 3434] 
Q. Do any of your drawings indicate the placement of your trans- 


mission lines and the size? A. I believe somewhere else in the case 


that the sizes are given. However, in this particular drawing I don't 


[ Tr. 3435] 
believe they are given. From the zero to the 950 foot level, two six and 
one-eighths inch OD lines will be used and from the 950 foot level to the 
1919 foot level, two three and one inch OD lines will be used. 

Q. Now, where will they be placed in relation to size ? A. Sir? 

Q. Where will they be placed? A. They will run up and down the 
tower. 

Q. Whereabouts? A. They will be attached to the tower and run 
all the way up and down. 

Q. Will they be attached to one of the legs of the tower, or go up 
through the middle of the tower, or will they be attached between two legs ? 
A. They will probably be attached close to the corners. We haven't 
designed the exact location. 

Mr. Mullin:| Mr. Examiner, I wonder if the Major would get a 
definition of OD. 

Major Abernathy: We have no objection if you want to read it into 
the record. 

The Presiding Officer: I would like to have it for the record. 

The Witness: Outside diameter. 

* * * * * 
[Tr. 3437] 
By Major Abernathy: 

Q. Can you tell me where within the tower--I take it will be within 
your tower--these rails will be placed or guys? A. Notexactly. They 
will run up and down inside the tower, but I can't give the exact location. 

Q. You can't tell me whether they will be near one of the legs or 
whether it will be in the middle or between the legs? A. The elevator 


company will place those in there, and they would be in between the legs 
somewhere, but I couldn't give the exact location. 
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[Tr. 3429] 


* * * 
CROSS-EXAMINA TION 
By Major Abernathy: 
* * 


[ Tr. 3430] 
Q. Now, have you determined the bearings, or the bearing, for 
each guy wire? A. We don't have the exact bearing. We have seen 
aerial photos of the land and we have determined that it fits on there, 


but, of course, the exact location of each dead man will be determined 


after the complete survey. 

Q. Now, is this on a--well, you said you have made no survey. 
You do not know whether or not the landis level? A. I know about the 
land, yes. | 

Q. From eyesight? A. Yes, sir, and walking over it, and fly- 
ing over it. 

Q. Do you know the difference in the elevation within the area where 
you propose to have these guy wires? A. Not the exact elevation. I 
know in general that it is fairly level land, but it has hills throughout it, 
but I mean there are no great differences in elevation, from one side to 
another, but it has little hills and valleys through the whole land. 

Q. And you do not have the bearing for your guy wires. You do 
not know whether one of them will be north, or one will be east or west, 
or any bearing of that sort? A. I don't have it in front of me. We do 
have an aerial map and can tell approximately. But, still keeping 120 
degrees apart, the different guys, there isa certain 


[ Tr. 3431] 
leeway. They can be shifted a different amount to best fit the actual 


terrain after our complete survey is made. 
* * * 
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[ Tr. 3434] 
Q. Do any of your drawings indicate the placement of your trans- 
mission lines and the size? A. I believe somewhere else in the case 
that the sizes are given. However, in this particular drawing I don't 


[ Tr. 3435] 
believe they are given. From the zero to the 950 foot level, two six and 
one-eighths inch OD lines will be used and from the 950 foot level to the 
1919 foot level, two three and one inch OD lines will be used. 

Q. Now, where will they be placed in relation to size ? +A. Sir? 

Q. Where will they be placed? A. They will run up and down the 
tower. 

Q. Whereabouts? A. They will be attached to the tower and run 
all the way up and down. 

Q. Will they be attached to one of the legs of the tower, or go up 
through the middle of the tower, or will they be attached between two legs? 
A. They will probably be attached close to the corners. We haven't 
designed the exact location. 

Mr. Mullin: Mr. Examiner, I wonder if the Major would geta 
definition of OD. 

Major Abernathy: We have no objection if you want to read it into 
the record. 

The Presiding Officer: I would like to have it for the record. 

The Witness: Outside diameter. 

* * * * * 
[ Tr. 3437] 
By Major Abernathy: 

Q. Can you tell me where within the tower--I take it will be within 
your tower--these rails will be placed or guys? A. Not exactly. They 
will run up and down inside the tower, but I can't give the exact location. 

Q. You can't tell me whether they will be near one of the legs or 
whether it will be in the middle or between the legs? A. The elevator 
company will place those in there, and they would be in between the legs 
somewhere, but I couldn't give the exact location. 


as [Tr. 3452] 

The Presiding Officer: You wouldn't know if it was dead center? 

The Witness: No, sir, I wouldn't. | 

By Major Abernathy: 

Q. How do you expect to paint this tower? What eoioEs and so 
forth? A. We expect to paint it in accordance with the FCC specifica- 
tions on paint. | 

Q. How large will these panels be on the tower of this size ? 

A. They will be near the maximum according to that 


| 
[Tr. 3438] | 
specification. I don't remember the exact wording in it, but itis up toa 
certain number of feet. It will be close to that. I believe it will be 40 


feet, but we can look it up in the FCC specifications. 
* * * * 


[ Tr. 3452] 
(APPLICANT'S EXHIBITS NO, 40 and NO. 41 WERE RECEIVED 
IN EVIDENCE. ) 
CROSS EXAMINATION 
By Major Abernathy: 
Q. Mr. Brennan, if we take the information furnished in Applicant's 
Exhibits 39-A, 39-C, and 40, together with your testimony and the exhibit 


with reference to the lift, can we assume that that is the actual tower 


which you propose to build if you are granted the permit for which you 
are requesting? A. Yes, sir. . 

Q. Do you have any additional information that ee have not dis- 
closed at this time with reference to this tower you propose to build? 
A. Ican't recall any. I don't know exactly what type information. There 
might be details that I know just in general about the tower that might not 
yet be detailed out. 

Q. What I have is particular reference to the location of the lift, 
the transmission lines, and so forth. A. No, sir, we don't have any 
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more details cn that. I thought you might possibly mean little details 
that are usually worked out just prior to the actual fabrication. 

Mr. Mullin: Could I go off the record, Mr. Examiner? 

The Presiding Officer: Off the record. 


(Discussion off the record. ) 
* * * 


[ Tr. 3478] 
By Mr. Valicenti: 
Q. Mr. Brennan, yesterday I asked you to obtain certain informa- 
tion. I do not know whether you read that into the record. That informa- 
tion related to the weight of the 


[Tr. 3479] 
individual parts of the structure. A. I can give you what I have with me 
on that. I didn’t have all the details with me. I think I have what you 
want. 

I have the allowance for the wiring and all the additional attachment 
to the tower other than the tower property of 58,510 pounds. The tower 
itself, or all the sections of the tower, were 517,380 pounds. So that 
the sum of those two would be the entire structure: the 58, 510 is the 
elevator guy, the conduit for the wiring, the wiring, the elevator ropes, 
and ali the miscellaneous weight that is added to the tower. 

Q. And the tower itself would be --? A. The tower proper, 
517,380 pounds. The guys are an entirely separate item. If you want 
that, I may have that information. 

I believe I don't have that, the guy and the fittings. 

The Presiding Officer: May I ask one question? 

The Witness: I would be glad to get that for you. 

The Presiding Officer: The weight of the guys on the tower would 
not be the same as the gross weight of all the guys anyhow. 
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The Witness: The effect of their pulling down the tower would be 
a completely different matter. We calculated all that, too. I can get 
just the actual weight of the guy and I can get the summation of their 
downpull on the tower | 


[Tr. 3480] 


or whichever way you would want it. 
* * * 


[Tr. 4026] 
* * 


Monday, March 5, 1956 
* * 


[Tr. 4052] 
Whereupon: 
EDWARD J. STAUBITZ 


was called as a witness, and, having first duly been sworn, was 


examined and testified as follows: 
* * * *x * 


[Tr. 4053] 
DIRECT EXAMINATION 


By Mr. Pepper: 
* * 


[ Tr. 4103] 

Mr. Valicenti: In the discussion of the Sherlock formula, which I 
assume you obtained from Paper No. 2553, was there criticism of 
certain of his computations on the ground that it should have been more 
conservative ? | 
The Witness: No, no. : 

| 
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[ Tr. 4104] 

Mr. Valicenti: What would this mean in terms of a recommendation? 
If I read this, would you understand it? First indicate that on the record. 

Mr. Pepper: Will you tell me where you are reading ? 

Mr. Valicenti: Yes, 493. "It is felt that the author has achieved 
an approach to the problem that is essentially sound. However, comparison 
with data from other locations cast doubt on the reliability of the values 
chosen for the perimeters, both for wind speed and gust profiles" -- and 
I skip on: "It seems clear that further investigation is necessary in order 
to determine the most conservative and therefore the safest figures to be 
used." 

The Witness: I think you'll find that if you refer back further into 
those discussions, which I've reviewed myself, you'll find that they ap- 
plied largely to specific areas, like under hurricane conditions where 
the general situation may be different than it would under this storm 
condition that he measured. 

Mr. Valicenti: Would you say that there was disagreement on some 
basis with his over-all determination ? 

The Witness: Yes, there's been a certain amount of disagreement. 

Mr. Valicenti: And would you say that this paper itself contains a 
certain amount of discussion which indicates a basic disagreement with 


his computations ? 


[ Tr. 4105] 

The Witness: No. I should say that this paper indicates that we 
approach a question that there hasn't been too much information on, and 
it's given us something of a very definite nature that we can use in 
practical design. 

Mr. Valicenti: Are you familiar with the statements by Mr. Irving 
A. Singer ? 

The Witness: Yes. 
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Mr. Valicenti: And Mr. Maynard E. Smith concerning the paper of 
Mr. Sherlock? : 

The Witness: Yes. | 

Mr. Valicenti:, Would you say that their discussion indicates general 
agreement or does it indicate disagreement in certain areas? 

The Witness: They disagree in certain areas ona limited basis. 

Mr. Valicenti: Would you say that the discussion of Mr. McCormick 
on the paper that was submitted indicated agreement with the general com- 
putations finally evolved by Mr. Sherlock? 

The Witness: I should say in general agreement, yes, but not speci- 
fic; none of them will specifically agree with them. 

Mr. Valicenti: Were there disagreements expressed by Mr. McCor- 


mick ? 


The Witness: Some disagreement there. 
Mr. Valicenti: And Mr. Pagon? 
The Witness: Yes, there was some disagreement there. 


[ Tr. 4106] 

Mr. Valicenti: Wouldn't you say that the computation of Mr. Sher- 
lock really was a thesis that he submitted and which was discussed by 
other experts in the field? | 

The Witness: It is such a thesis, but it has been pretty much accept- 
ed as a yardstick to work to. | 

Mr. Valicenti: Yet there were disagreements on the very thesis? 

The Witness: Even with these disagreements, yes. 

Mr. Valicenti: There were disagreements ? | 

The Witness: Sure, there was a certain amount of disagreement. 

. Valicenti: And these were people who were familiar with the 
problems and who filed papers in response ? 

The Witness: Not specifically with the procedure of his test. They 
are reciting from their own experiences, see. They were reciting from 
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their own experiences. 
Mr. Valicenti: Weren't these people who were experts in the field? 
The Witness: I wouldn't say they were any more experts than any 


engineers are. 
* 


[Tr. 4107] 


Mr. Valicenti: * * * 


[Tr. 4108] 
Is there any unqualified approval of the computation by Mr. Sherlock by 
any of the engineers who responded to the paper he submitted to the 
American Society of Civil Engineers ? 

The Witness: No. 

Mr. Valicenti: Are there other publications, sir, which relate to 
the factor and pounds in determining wind load requirements ? 

The Witness: There are handbooks where data is given in hand- 
books, but none ofiit is substantiated in a qualified way in which the Sher- 
lock data has been presented. 

Mr. Valicenti: That's your opinion. 

The Witness: I don't have any of the handbooks available so I can 
quote them, but they are referred to there in the bibliography there. 

Mr. Valicenti: That represents your opinion, sir, does it not? 


The Witness: Yes. 
* * 


[ Tr. 4109] 
By Mr. Pepper: 

Q. Now, Mr. Staubitz, are the American Standard Building Require- 
ments which you have headed "ASA" here under the sponsorship of the 
National Bureau of Standards, more conservative or less conservative 
than the Sherlock factors? A. It's obvious from the factors that they've 
quoted that they’re more conservative. 
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Q. Now, sir, have you personally made a wind load study for a 
2, 000-foot tower at the proposed location? A. I have. 


| 
| 
[ Tr. 4110] 

Q. What considerations were involved in your studies, sir, and 


what conclusions were reached? A. Why, I started from scratch and 


used the wind velocities that were mentioned for the Montgomery area. 
Mr. Mullin: Which velocity was that, sir? | 
The Witness: The data given in this. (Indicating) _ 
Mr. Mullin: The climatological ? 
The Witmess: Yes, the 60-mile wind, and resolved it in a pressure 


at the 30-foot level, the basic level. 
By Mr. Pepper: 

Q. At that point, let me ask you, sir, in preparing a \ comentatton 
of wind loading, is it standard procedure for an engineer to use the maxi- 
mum wind in the area? A. No. I should say the engineer should use 
his judgment, because there are practical and economic factors which 
may enter into the picture. There is also the question of location, hazard 
in the event of a failure, and other such factors which may deal with it. 

Q. Have you exercised that judgment, sir, in your own computation ? 


A. In my opinion, I have to the best of my ability. 
* * * * x 


[ Tr. 4111] 

Q. Allright. Now, sir, going on in your answer, after considering 
the climatological data, what was your next step in the preparation of your 
own study on wind loading of a 2, 000-foot tower on the proposed site ? 

A. I took a wind record at Montgomery, Alabama, at the 60-mile pres- 
sure, 28 feet, and find that that resolved itself into a velocity of 60. 8 
miles per hour for the fastest mile. I added a gust factor of 40 percent, 


which gave me’a velocity of 24. 2 -- 
* * * 
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[Tr. 4112] 

Mr. Mullin: I'm back at 60. 8, and I lost you there. 

The Witness: That was the 60-miles per hour corrected for the 
30-foot height. 

Mr. Mullin: 'I thought that had something to do with the fastest 
mile. 

The Witness: It's the fastest mile, yes. It's a velocity miles per 
hour. Sixty miles per hour was taken at a height of 28 feet; to establish 
that as my basic level of 30 feet, I had to apply the one-seventh power 
law, which brought me up to a velocity of 60. 8 miles per hour as the 
fastest mile. 

Mr. Valicenti: At what level, sir? What level would that be? 

The Presiding Officer: Was that 30 feet? 

The Witness: That's at 30 feet. That velocity is increased by 40 
percent to take care of a gust factor, which brings you up to a total veloc- 
ity of 85 miles per hour. 

Mr. Valicenti: Again at the 30-foot level, is that right, sir ? 

The Witness: That's at the 30-foot level. The 85 miles per hour 
resolves itself into a velocity pressure of 18. 5 pounds per square foot 
on flat surfaces. That velocity pressure has to be resolved into a pres- 
sure on the one face of the tower 


[ Tr. 4113] 
which involves a shape factor of 1. 71. 


By Mr. Pepper: 

Q. What do you mean by "shape factor," sir? A. The shape 
factor is the velocity pressure; is the amount of pressure that would be 
exerted by a cubic foot of air moving forward, and it is equal to - 00256 
times the velocity squared. 

Mr. Valicenti: What formula is that? 

The Witness: That's the broadly accepted engineering formula. 


It's quoted from any number of documents. 
* * * 
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[ Tr. 4114] 
By Mr. Pepper: 
* * * * * 

Q. Now, sir, going on after the application of the -- or go ahead, 
now, with the application of the shape factor. A. That brought me up 
to a pressure of 18.5 pounds per square foot times the shape factor of 
1.71, which results in 31.6 pounds per square foot, which is the 31.6 


| 
Q. Now, sir, going on in your own calculations now and your own 


pounds per square foot mentioned on Exhibit 22. 


study, not the ASA or Sherlock computations, what wind loads, and why, 
would you recommend for a 2, 000-foot tower at this proposed height ? 
A. Well, considering the -- | 

Q. Give what you would recommend at various heights. A. Con- 
sidering the location of the structure and the hazard involved, I would be 
inclined, if I was drawing the specification for that particular tower, I 
would specify a 38-pound-per-square-foot pressure up to the 300-foot 
level, a 42-pound-per-square-foot pressure from 300 to 500 feet, 45- 
pound pressure from 500 to 800, 48-pound pressure from 800 to 1, 000, 


[ Tr. 4115] 
and 52 pounds per square foot above that level. 
Q. Now, sir, would your recommendations be more or less con- 
servative than the ASA recommendations? A. They are less conserva- 
tive. 


Q. And more or less conservative from the Sherlock recommenda- 
| 


tions? A. They are. | 

Q. Less conservative, sir, than the Sherlock recommendations? 
A. Yes. | 

Q. Now, why, sir, do you recommend the construction of a tower 
with wind loading less conservative than that suggested by ASA and Sher- 
lock? A. Well, ASA and Sherlock too for that matter, are probably 
looking at this thing from a maximum safety standpoint with not too much 
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consideration for the economic factors and possibly, say, the practical 
approach to these problems. Over a long period of time I have naturally 
kept records, or kept notations, at least, or mental notations, of how 
various towers reacted under various types of wind conditions and load 
conditions, and it is my opinion that a tower designed for those loadings 
that I have just suggested would be a practical answer; it would provide 
a tower with a reasonable degree of security and should be satisfactory 


for that site. 
* 


[Tr. 4118] 

Q. Sir, when your committee wrote TR-116, I'd like to ask you 
whether it was designed to be a specification? A. Itis nota specifica- 
tion. 

Q. Whatisit, sir? A. It was originally intended, and it's still 
intended as far as I now, to be a -- what you might call a "quality con- 
trol document. " 

Q. For the manufacturers, sir? A. For the manufacturers. It 
started off by the manufacturers just getting together and establishing 
minimum standards for all component parts that went into transmitters, 
receivers, et cetera. 

Q. Now, sir, at the time when TR-116 was prepared -- 

Mr. Mullin: Are you referring to 1945, counsel, or approximately 
1949 ? 

The Witness: Approximately 1945. 

By Mr. Pepper: 

Q. Would you explain the difference in the preparation of the docu- 
ments in 1945 andthe date contained on TR-116 of 1949? A. Yes. In 
1945 this organization was really starting at that time, and they were 
then known as the Radio Manufacturers Association. At that time there 
was practically no data available on antenna designs for TV; towers of a 
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thousand-foot height were still in the future for general application, and 


it was written to establish a quality -- what you might calla 


[ Tr. 4119] 
"quality control" over the industry. | 

Q. Sir, you indicated 1945, and Retma TR-116 on its face indicates 
1949; what is the meaning of the difference in dates? A. Well, it was 
reprinted in 1949, and there was a little difference in some of the word- 
ing, such as the major objective and notices, and things of that sort, but 
there has been no changes‘under paragrapis A, B, C,and so on down the 
line, to G-3, regarding the essential minimums that were established at 
that time. ! 

Q. Now, sir, at the time that TR-116 was prepared, what types or 
heights of towers was your committee considering? A. Well, there were 
at that time, there were a few towers being used in AM where they had 
heights above five or six hundred feet, because the height of the towers 
were functions of the operating frequency. They were being used as 
antennas. But the major market in towers at that time could be generally 
classified as in the neighborhood of five to six hundred feet. 

Mr. Mullin: Mr. Examiner, I move to strike that last answer be- 
cause it is contrary to the face of the document itself which the witness 
is testifying about. I don't think he should be allowed to correct the state- 
ments contained in a written statement. | 

Mr. Pepper: Would you point out the contradictions, sir? 

Mr. Mullin: Yes. The explicit consideration otreny to structures 
more than 600 feet in height. 


[Tr. 4172] 
* * * 


Tuesday, March 6, 1956 
* * * 


[ Tr. 4173] 184 
[ Tr. 4173] 
CROSS-EXAMINATION (Resumed) 
Mr. Mullin: Mr. Examiner, the question I was asking when we 
recessed yesterday is clear from prior pages in the record, and my 
curiosity on that has now been satisfied. 


By Mr. Mullin: 
* * 


[Tr. 4182] 

Q. Now, sir, do you accept the statement given in the Collins 
paper that Weather Bureau Records show that for 75 years of record 
the maximum five-minute wind registered by an anemometer 112 feet 
above ground at Montgomery, Alabama was 43 miles per hour? A. I 
do not. 

Q. Is it your testimony that that is incorrect as far as Weather 


Bureau records are concerned? A. It is incorrect so far as it compares 


with the climatological record which I used for my calculations in the cur- 


rent instance. 

Q. And itis true, sir, that the climatological record which you 
used shows a figure of 60 miles per hour for the fastest mile. A. That 
is correct. 

Q. And is it not also true, sir, that there is a difference between 
the concept of the fastest mile and the concept of the maximum five- 
minute wind of record ? A. There is. 

Q. Andis it not true, sir, that the ASA pamphlet, in computing or 
in determining design wind pressure for buildings or other structures at 
various heights, uses the five-minute wind of record, the maximum five- 
minute wind of record? A. It does. 

Q. As the starting point. 


x * 
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[ Tr. 4183] 

A. Asa starting point. 

Q. Now, is it not true, sir, that the Collins paper determines or 
suggests a method for correcting the five-minute wind of — bya 
gust factor? A. It does. 

Q. And that is shown on Figure 3, which is page 825- 11 of the 
Collins paper, is itnot? A. That is correct. 

Q. And let us use Figure 3 of the Collins paper, sir, page 825-11 
for a mean five-minute wind of 43 miles per hour. A. Yes, sir. 

Q. And if you used a mean five-minute wind of 43 miles per hour, 
how much of a gust factor would you apply, sir, according to this figure ? 
A. Approximately somewhere between 1.3 and 1.4. | 

Q. Where we take the higher figure, sir, of 1.4 -- A. All right. 

Q. That would be prudent. A. Yes. , 

Q. And if you applied a factor of 1. 4 to 43, do you not come out 


with an answer of approximately 60? A. Approximately that. 

Q. Now, is it not true, sir that the Collins paper, in so far as it 
discusses the determination of design wind pressures, also uses the 
five-minute wind as a starting point ? 


[Tr. 4184] 


[ Tr. 4189] 

Q. Now, is it not true, sir, referring now to page 22 of the ASA 
pamphlet, that one of the methods for determining design wind pressures 
for various heights is to use, in the calculation, the map appearing at 
page 21 of the ASA pamphlet? A. In the absence of = definite in- 
formation they suggest that you can use it. 

Q. But that is a method that can be used. A. It is a method that 


can be used if the other information is not available. | 
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Q. Well, now, sir, we have the result for using the maximum five- 
minute wind of record, or at least we have some basis for comparing it to 
something else -- we have not yet talked about the result if we used the 
map on page 21 of the ASA pamphlet. I now suggest using that, sir. And 
using the map, what would be the figure you would start with, sir. Would 
it not be 10 or something between 7and10? A. Not for a tower. 

Q. Well, isn't that what the map shows, between 7-- A. That 
would be the velocity pressure, but that would not be the design pressure. 

Q. What would you start with for the tower? A. The design pres- 
sure ? 

Q. Yes, sir. A. It would be the velocity pressure multiplied by 
a shape 


[Tr. 4190] 


factor of 1. 71. 

Q. Yes, sir. But what would you start with? What would you 
multiply 1.71 by? A. By the 7 or the 10 or whatever factor you wanted 
to calculate there, if you are using the map. 

Q. Doesn't the map suggest 10? A. Ihave done that in my -- it 
is in Exhibit 22, that calculation is carried out. 

Q. Is it your testimony that Exhibit 22 begins with 10? A. I 
Delieve that that was the factor that I used in establishing that, yes, sir. 

Q. Would you check that for me, sir, now, from your notes. 

A. My calculation on that, the third column on Exhibit 22, was based 

on a 15-pound velocity pressure, because as near as I could tell, Mont- 
gomery is located between lines 10 and 15 -- or 10 and 20, closely approach- 
ing line 15. That was as near as I could tell from the map. 

Q. Isn'tit true, sir, that from this map Montgomery is located be- 


tween 7and10? <A. I don't know. 
* * * 
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[ Tr. 4191] 

Q. Rather than start with a figure of 10 or Somer less than 10 
for velocity pressures in pounds per square foot, you started with 15. 

A. Thatis correct, 15. ! 

Q. If you started with 10 rather than 15, then all of the results 
given in the last column on Capitol Broadcasting Exhibit 22 would be less, 
would they not? A. Would be two-thirds of that amount. 

Q. All of them would be two-thirds. A. Approximately that. 

Q. They would all be one-third less. A. These a slide rule 
figures, so I will say approximately one-third less. ! 

Q. Now, Mr. Staubitz, during direct examination you testified, 
referring to the applicant's exhibits and testimony, with respect to wind 
loading on the leeward guys. Do you recall that? A. Yes, sir. 

Q. Now, did you mean your testimony to state that it affirmatively 
appeared that this applicant made no allowance for wind loading on the 
leeward guys? A. It doesn't specify that it was allowed. | 


Q. In other words, is this a correct statement. You 
* * * * * 


[Tr. 4192] 2 

assumed, from something that was not said by the applicant, that no al- 
lowance was made for wind loading on the leeward guys. A. The exhibit 
specifically states "wind loading considerations" and underneath it it 
specifies what was included. The only conclusion that I can come to is, 
after reviewing those, and reviewing what is required on a structure of 
this type, that items not mentioned have been omitted. | 

Q. Isn't it true, sir, that it is standard procedure to consider the 
wind loading on the leeward guys? A. It should be. | 

Q. Isn't it standard procedure? A. It should be, yes. 

Q. But you assumed in this case that this applicant did not do it. 
A. He didn't state that he did. | 

Q. And it is correct that because he did not state he ai, you assum- 
ed that he did not doit. <A. That is correct. 
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Q. You made no calculations to prove to yourself he did not do it. 
A. Icouldn't. 
Q. Itis true, sir, that Applicant's Exhibit 39-C, showed to you 
that this applicant was going to have guys extending in three directions, 
isit not, sir? A. It does. 


[ Tr. 4193] 
Q. But you still assumed that this applicant made no allowance 
for the wind loading on the leeward guys. A. That is right. 
* * * * * 
REDIRECT EXAMINATION 
By Mr. Pepper: 
* * 


[ Tr. 4198] 

Q. Now, at Blaw-Knox, were most of their towers standard design 
or were they custom built? A. The towers up to 500, 600 feet were 
largely standardized. Some of them were prefabricated in quantities 
and shipped from stock. The larger towers, towers of larger dimension 
and greater height, were usually custom built. 

Q. Now, when you say they were custom built, does that mean that 
a preliminary design was prepared by Blaw-Knox? A. A special design 
was prepared by Blaw-Knox in preliminary form for the purpose of mak- 
ing the quotation, and it would be finalized in detail after it became a 
contract. 

Q. Were actual wind factors in the area considered in making the 
special design? A. They would be, yes. 


[ Tr. 4199] 
Q. Now, sir, Mr. Valicenti asked you earlier whether Blaw-Knox 
had adopted any part of the RETMA standards as a standard of its own. 
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Now, I ask you whether these standards, these minimum standards speci- 
fied by RETMA, TR-116, were being used by Blaw-Knox prior to the pub- 
lication of TR-116. A. They were. : 

Q. Now, were they being used by Blaw-Knox as minimum standards 
or specifications inallareas? A. They were being used as minimum 
standards. Blaw-Knox would not furnish towers below those limits. 

Q. That means regardless of how little wind there may be. 

A. Regardless of how little wind there might be. | 
* * * * 
RECROSS-EXAMINA TION 

By Mr. Mullin: | 

Q. Now, Mr. Staubitz, it was your testimony on redirect, refer- 
ring to Capitol Exhibit 22, that the ASA and the Sherlock methods there 
were based on actual climatological data, is that correct? | 


[Tr. 4200] 

A. That is correct. 

Q. You mean by that that you started with the eer of 60 miles 
per hour. A. That is correct. 

Q. The ASA map -- you started with a figure of 15 miles per hour 
-- excuse me. You skipped that step and started with 15 pounds. A. 14 
pounds as a velocity pressure. | 

Q. So let's disregard for the moment the ASA map and return to 
it. Referring to the sets of columns headed ASA and Sherlock, for which 
you began with the 60 miles per hour, is it not a true statement, almost 
a mathematical truth, that if you had started with 43 miles per hour 
rather than 60, and applied the same gust factor and the same shape 
factor, you would end up with, in each instance, in the column under 
"Pounds, " approximately two-thirds of what you did end up with when 
you started with 60. A. No. | 

Q. What difference would occur if you had started with 43 miles 
per hour rather than 60? A. The gust factor would have been different. 
The gust factor would have been 50 percent instead of 40 percent. 
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Q. So that you would end up with something between two-thirds 
and three-fourths of what you did end up with. A. Somewhere in that 


vicinity. 


[Tr. 4201] 

Q. Would each of these figures under ASA and under Sherlock be 
reduced by, say, 30 percent? I want to get this within some manageable 
area here. A. I don't like to quote percentages without doing a little 
figuring on it. 

Q. You have agreed it wouldn't be as muchas one-third. A. It 
would be something less. That is as far as I would care to go without 
figuring it. 

Q. Itis true, however, that according to the Collins paper, when 
you use a 43 mile per hour mean five-minute wind, the applicable gust 
factor is 1.4. A: Based on the storm history that he has studied, that 
is correct. 

Q. But you would use a gust factor of 1.5. A. Yes, that is right 
~- 1.5 -- a five-minute wind. 

Q. And on what did you depend for using a gust factor greater than 
that recommended or suggested by Collins? A. Because the ASA uses 
a gust factor of 1. 5. 

Q. But in your own calculations, you did use a gust factor of 40 
percent, did you not? A. Thatis correct, because I was using the 
fastest mile instead of the five-mile average. 

Q. If you had used a gust factor of 40 percent, and if you had be- 
gun with 43 miles per hour rather than 60 miles per hour, then each of 
the results in the columns headed "Pounds" 


[ Tr. 4202] 
under ASA and under Sherlock, in Exhibit 22, would be reduced by what- 
ever ratio 43 bears to 60. A. Something of that order, yes. 
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Well, it would be that, wouldn't it? A. Yes. | 

Q. I statedit correctly. A. Whatever the ratio would be, that 
is right. : 

Q. Which is approximately two-thirds. A. Yes. _ 

Q. Well, we needn't quibble about it. A. No, we needn't quibble 
about it. | 

Q. Now, isn't it true that the ASA uses the five-minute wind figure 
in its calculations rather than a fastest mile figure? A. It does. 


[ Tr. 4204] 

Q. Sir, I have been implying in my questions a distinction between 
average five-minute wind and maximum five-minute wind. I gather that 
that implication is not correct, and would you straighten that out now ? 
A. Well, I think that the data is published in terms of five-minute winds 
and it may mean the maximum average five-minute winds that may have 
occurred over some given period of time. | 

Q. Now, would you tell me, sir, whether or not this is a true 
statement; andI am quoting: "The fastest mile of passing wind can be 
read from the records, but this is of only limited usefulness since ina 
gale it corresponds to a period of about one minute during which several 
strong fluctuations may occur." Do you agree so far ? A. I agree that 
it states that there. | 

Q. Do you agree with the statement? A. I agree with all state- 


ments concerning variations in wind velocities which are amas of a 


variable nature. 

Q. Would you tell me, sir, whether or not this is a true statement; 
and I will read two sentences: "The fastest mile of wind is difficult to 
read accurately from the type of records used in the Weather Bureau. It 
is necessary to supplement the Weather Bureau records of five-minute 
average velocity therefore by studies of gustiness in records from other 
sources.'t A. Ican only state in that connection that the Weather Bureau 
has substituted the information as it is given in the 
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latest documents, local climatological data, as being superior to their 
earlier data because it has been -- it replaces their earlier publications. 

Q. And that replacement was made in 1938? A. It was started in 
1938. They decided to abandon their anemometer basis of calculation of 
measurements in 1938, and newer stations were built for the newer equip- 
ment and there has been a gradual period of replacement. Asa matter of 
fact, some stations are using anemometer cups. 

Mr. Pepper: Mr. Examiner, since the rest of the paragraph re- 
pudiates the extent or the purpose of the questions, I ask you to note the 
entire document referred to. This is not one you have noted. 

The Presiding Officer: I will state at this time, in order to avoid 
confusion, I will note each of these documents. 

By Mr. Mullin: 

Q. You recognize, sir, the statements or sentences I read you 
come from the paper entitled "Variation of Wind Velocity and Gusts with 
Height, " by R. H. Sherlock and M. Asce, A-s-c-e, American Society of 
Civil Engineers. A. What page are you reading from? 

Q. Page 472. You recognized the source of my quotations-- 

Mr. Pepper: Mr. "Asce" is "Member of American Society of 
Civil Engineers. " 


[ Tr. 4206] 
By Mr. Mullin: 

Q. Oh, "member," excuse me. The "Asce" I pronounced turns 
out to be "ASCE. "' You recognize that as the Sherlock paper? A. Yes. 

Q. And that paper was published in 1953? <A. No, sir, that 
paper was published in April of 1952. 

Q. And you are certain that, as of April 1952, at Montgomery, 
Alabama, they had this new type of wind recording device? A. Ican 
only quote from the information that I have got here, which they say that 
the wind velocity -- the fastest mile of wind in 1952 was 60 miles per 
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hour southwest, and that the instrument was 28 feet and the measurement 
was made at Dannelly Field, Administration Building, six miles south- 
west of the post office. | 

Q. You don't know of your own knowledge whether at that time, or 
indeed now, at Montgomery, they have the new type of measuring equip- 
ment or the old four or five cup anemometers? A. I don't know, unless 
there is information here, but I wouldn't pay any attention to it normally. 

Q. Now, sir, on redirect you were questioned about the LT, RT 
and TG-3 towers. Is it your testimony, sir, that during the time you had 
some responsibility for Blaw-Knox's activities that Blaw-Knox never sup- 
plied a TG-3 tower to a locality which | 

[ Tr. 4207] 
had ever experienced a 60-mile fastest mile wind? A. I didn't say that. 
* * * a * 
REDIRECT EXAMINATION (Resumed) 
By Mr. Pepper: 

Q. Mr. Staubitz, directing your attention to Deep South, for identi- 
fication, Exhibit 45, third paragraph thereof, which says: "This specifi- 
cation has now been officially adopted by the Radio Manufacturers Associa- 
tion. " Is that the same specification you referred to in answer to my 
question concerning the minimum standards of construction of Blaw-Knox ? 
A. Yes. | 

Mr. Mullin: What was the answer, sir? 
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The Witness: It is. | 
By Mr. Pepper: ! 
Q. That means, under no circumstances construct a tower design- 
ed for less than 20 or 30 pounds on flats, is that correct? A. That's 
right. | 
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Q. Now, sir, amI correct, did you indicate that the government no 
longer publishes the maximum average five-mile wind? A. Thatis cor- 
rect. 

Q. They publish the fastest mile now? A. That is correct. 

Q. When you were at Blaw-Knox, sir, did your department ever 
have occasion to write or request from a government agency information 
concerning applicable wind charts for construction of tall towers 2 7A. 
They did. 

Q. Did you receive any communication from the government, sir ? 
A. We did. 

Q. Did they recommend the use of the fastest mile or the maximum 
five-mile average ? 

Mr. Mullin: For what purpose ? 

Mr. Pepper: For a tall tower. 

Mr. Mullin: I don't know what that means. 

Mr. Pepper: For towers in excess of 500 feet. 

Mr. Mullin: For what purpose of computation? 
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Mr. Pepper: For the designing of towers in excess of 500 feet. 
* * * * * 
FURTHER RECROSS 
By Mr. Mullin: 
Q. When you took the 60-mile-per-hour figure for the fastest mile, 


you added to that a gust factor, did younot? A. Yes, sir. 
Q. And if you had taken the figure for the maximum five minutes 
and added to that a gust factor of 40 per cent, or 


[Tr. 4210] 
applied a gust factor of 1.4, you would still have made allowance for a 
60-mile-per-hour wind, would you not, sir? A. A 60-mile wind would 
be increased by that gust factor. 
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Q. No, sir, I guess my question wasn't understood. It's a simple 


mathematical question. Perhaps we have the answer. When you take a 
43-mile-per-hour figure and apply to it a gust factor of 40 percent, or 1.4, 
you thereby correct for a wind of 1.4 times 43. A. That is correct. 

Mr. Mullin: No further questions. | 

FURTHER REDIRECT 
By Mr. Pepper: 

Q. In that same communication from the scien in 1940, did 
they recommend the use of a gust factor for the fastest mile of 1.5 or 
greater? A. They did. | 

Mr. Pepper: No further questions. | 

Mr. Mullin: What was the date of that? 

Mr. Pepper: 1940, when they abolished the old ents wind. 

FURTHER RECROSS | 


By Mr. Mullin: 
Q. Do you have that communication from the government in front 


of you, sir? A. No. 
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Q. Do you have it in the hearing room? A. No. 
Q. You are testifying from memory. A. (Nodding head. ) 
Mr. Valicenti: Just a minute. Is the reporter getting his answers ? 


He's just nodding. 
By Mr. Mullin: 
Q. I was asking if you were testifying from memory. A. No, I'm 
testifying from a copy of the information I got. I do not have the original 


correspondence. 
Q. You have a copy of what in front of you? A. A cory of a letter. 
Q. Acopy of what? A. A letter. 
Q. From whom? A. A letter from the U.S. Department of Com- 
merce Weather Bureau. ! 
Q. CouldI see that, sir? A. Yes, sir. : 
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Mr. Pepper: Wait a minute, we'll take it out of the book. 
By Mr. Mullin: 
Q. (Indicating) This is what you were testifyingfrom? A. Right. 
Mr. Mullin: I guess I'll need the December 5, 1938 -- 
Mr. Pepper: December 5, 1938. 


[Tr. 4215] 
AFTERNOON SESSION 
The Presiding Officer: On the record. 
* * * 
[Tr. 4212] 
Q. Mr. Staubitz, it is true that Mr. Collins, in the Collins paper, 
used the five-minute figure? A. That's right. 
Q. And ASA uses the five-minute figure? A. That's right. 
Q. And Mr. Sherlock uses the five-minute figure? A. That is 


correct. 
* 


[Tr. 4221] 
The Presiding Officer: I was going to suggest this: That 


[ Tr. 4222] 
the exhibit without that is somewhat meaningless I think. If you could 


ascertain the facts and arrange for a stipulation as to where-- The 
direction of the guy wires is the primary thing I believe. 

Mr. Mullin: I think the evidence in the record already is that we 
don’t yet know and that hasn't definitely been ascertained. So the only 
fair thing to do is for counsel to assume the worst placement from our 
position -- I mean keeping within the confines of the plot of land. 

Mr. Valicenti: Do I take it then that means in effect that the 
applicant has not studied the -- 

Mr. Mullin: No, there's record testimony on this point, Mr. 
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Valicenti. The record is quite clear as to what we have done and why 
this is so. I have avery clear recollection of that. | 
Mr. Valicenti: Mr. Mullin, I'm merely suggesting that on the 

basis of your statement that the plans are not completely formulated on 
that, that the applicant has not studied the placement of the guy wires in 
relation to the tower. I suggest that that is a proper inference that can 
be drawn. | 
Mr. Mullin: The testimony is no survey has yet been made, that a 
survey would be made. I'm relating this back to the record. And I can't 


stop you from drawing any inferences that seem to you proper. 
* * * * ie 


